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Whistleblowing and Lawyers

by

Barbara A. Belbot

Abstract

In recent years, a great deal of attention has been paid to
whistleblowers, those heroic people who risk their jobs,
friendships and health to expose their employers’ illegal or
unethical behavior. This article examines the difficulties
faced by a corporate attorney who discovers that her client
has committed a fraudulent act. A lawyer’s code of profes-
sional ethics and the common law obligation to keep client
confidences make it virtually impossible for an attorney to
"blow the whistle" on a corporate client or employer.

Introduction

Before the 1960s, American society and the law supported wide corpo-
rate autonomy. People assumed that corporations needed little regulation and
generally functioned in the best interests of the public. The economics of the
marketplace was relied upon to solve whatever problems arose (Westin
1981).

Beginning in the 1960s and 1970s, however, these traditional assump-
tions began to erode. The consumer protection movement focused on
dangerous and substandard products. The equal rights movement challenged
racial, sex and age discriminatory employment practices. The occupational
health and safety movement investigated harmful and unsafe conditions in
the workplace. The environmental protection movement examined the
purity of our water, air and land. The Watergate scandal raised questions
concerning the honesty and values of our nation’s leaders and politicians
(Westin 1981).

It was this social and political atmosphere that produced the

whistleblower, loosely defined as a current or former employee who makes
public allegations of his or her employer’s wrongdoing. Unlike the

muckrackers who exposed corporate and industrial wrongdoing earlier in
this century, the whistleblower is new in the history of American reform
because he or she exposes the wrongdoing of his or her own organization.
Whistleblowers are caught between loyalty to the organizations that employ
them and an ethical obligation to disclose and correct unconscionable or
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illegal practices (Peters and Branch 1972).
Professional employees are in an especially difficult situation because,

in addition to the loyalty they owe to their employers, they owe loyalty to the
profession itself and to the public. They generally have a formal ethical code
that guides their performance. They also may be licensed by the state and
subject to disciplinary action for violating their profession’s code of ethics
(Halpert 1985).

This article examines the difficulties faced by a corporate attorney who
discovers that a client has committed a fraudulent act. The attorney’s ethical
and moral dilemma is especially troublesome because he or she is under a
professional obligation to keep information confidential that has been
imparted in the course of the business relationship with the client.

The Corporate Attorney

Whether he or she is hired in-house as an employee of the corporation
or is a member of a private law firm retained by the corporation, the corporate
lawyer performs a role that is vastly different than the lawyer-advocate.
Corporate lawyers are legal advisors, and although they are not entirely
divorcedfromtheadversarialsystem,theyfunctionprimarilyinanonlitigation
context. Their responsibilities are to guide and advise the client through the
maze of government regulations and court decisions that address products
liability, food and drugs, occupational safety, the environment, consumer
protection, collective bargaining, antitrust, tax, equal employment and
securities (Burke 1981). They may even sit as officers or directors of the
corporation. Although they are hired to advise the corporate entity, their
advice affects employees, shareholders, investors, creditors, competitors,
consumers and the general public. They are privy to a large amount of
information concerning the corporation’s business transactions and future
plans. Because of their unique position, the question arises as to the corporate
lawyer’s responsibilities to the public interest. How should corporate law-
yers balance their obligations to clients, as those obligations are developed
by the doctrines of attorney-client privilege and confidentiality, and their
obligations to the public interest? (Lome, 1978). As Maureen Burke (1981)
has observed,

Corporate lawyers can be a powerful source of promoting
ethical corporate conduct. They have an impact on society out
of proportion to their numbers due to the power and influence
of their clients. Therefore, the ethical conflict of corporate
attorneys over the duty of confidentiality towards clients and
the duty to pursue the public welfare has far-reaching social,
economic, and political implications (p. 240).
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Like all professions, lawyers are guided in this area by a code of ethics.
In addition, they are guided by a body of common law that has developed
over the past several hundred years.

The Attorney-Client Privilege
and Client Confidentiality

The attorney-client privilege prohibits the introduction at trial of any
information revealed by a client in confidence to his or her attorney. The
privilege originally belonged to the attorney and was designed to protect him
from having to reveal a confidence and, thereby, compromise his honor as a
gentleman (Luban 1988). By the 1700s, however, the privilege was under-
stood to belong to the client, with the rationale that for a lawyer to carry out
the duty to represent a client, he must know all the facts concerning the
situation; full disclosure of the facts by a client is best assured if the client
knows that his or her confidences will not be divulged by the lawyer (Burke
1981). The privilege encourages the client to fully disclose all the facts,
knowing that those confidences will not be divulged by the lawyer (Burke
1981).1fie attorney-client privilege does not protect advice that an attorney
has given to a client to assist the client in the commission of a crime; how-
ever, communications about past crimes are protected by the privilege
(McCormick 1972).

Jeremy Bentham attacked the attorney-client privilege by arguing that
if the defendant is guilty, the attorney should be made to testify against him
or her and help bring a guilty person to justice. If the defendant is innocent,
there is nothing for the attorney to betray; an innocent person has no reason
not to disclose all the facts to a lawyer (Luban 1988).

Bentham’s critics maintain that it is incorrect to assume that an innocent
defendant will have no reason to withhold vital information from an attorney
(Freedman 1975). It is conceivable that an innocent client may withhold
information because he or she does not realize that they are innocent of
wrongdoing. This is an especially compelling argument with respect to
certain complex white-collar regulatory offenses that may be treated as
violations of either the civil or criminal law. Forcing a lawyer to testify
against a client would discourage some clients from revealing exculpatory
facts.

The more compelling argument in favor of the privilege is that a crim-
inal defendant is entitled to zealous representation under the Sixth Amend-
ment. An advocate acts as the defendant’s spokesperson. Under Bentham’s s
scheme, a defendant who exercises his or her Sixth Amendment right to
counsel and divulges all the facts to counsel is at risk of incriminating him-
self or herself through his or her spokesperson. In effect, Bentham’s position
robs a defendant of the Fifth Amendment guarantee of the right against self-
incrimination.
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The attorney-client privilege is limited to communications that can be
introduced into evidence during a trial. It does not prohibit an attorney from
revealing client confidences in other settings. The more general ethical duty
of client confidentiality is a lawyer’s obligation to protect any embarrassing
or detrimental information about a client regardless as to how the informa-
tion became known to the lawyer. The rationale for the duty of client
confidentiality is the same as the rationale for the attorney-client evidentiary
privilege----to encourage clients to confide in their lawyer. The duty extends,
however, to protecting client secrets that are discovered by an attorney from
a source other than the client. The reason for the enhanced obligation is to
encourage the attorney to fully investigate a case without fear that he or she
may find information that they would rather not know (Luban 1988).

The Canons of Professional Ethics

The Canons of Professional Ethics were adopted by the American Bar
Association (&dquo;ABA&dquo;) in 1908 and were the ABA’s first attempt to formalize
the ethics of the legal profession. There were originally 37 canons of ethics
that were later increased to 47. They were based largely on a code of ethics
adopted in 1887 by the Alabama Bar Association which were inspired by an
essay on professional ethics published by Judge George Sharswood, the
Chief Justice of Pennsylvania and founding dean of the University of
Pennsylvania Law School (Nahstoll 1984). Judge Sharswood recognized
that a lawyer’s duty to zealously represent a client often places the lawyer in
a difficult position. While a lawyer owes a client his or her fidelity and must
avoid making moral judgments about a client’s behavior lest he or she usurp
the roles of the judge and jury, a lawyer must also follow his or her own sense
of morality (Burke 1981).

Canon 37, as amended in 1937, provided:

It is the duty of a lawyer to preserve his client’s confidences.
.. The announced intention of a client to commita crime is not
included within the confidences which he is bound to respect.
He may properly make such disclosures as may be necessary
to prevent the act or protect those against whom it is threat-
ened.

Canon 41 provided:

When a lawyer discovers that some fraud or deception has
been practiced, which has unjustly imposed upon the court or
a party, he should endeavor to rectify it; first by advising his
client, and if his client refuses to forego the advantage thus
unjustly gained, he should promptly inform the injured per-
son or his counsel, so that they may take appropriate steps.
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Although Canons 37 and 41 appeared clear on their face, two ethics
opinions rendered by the American Bar Association confused their inter-
pretation. ABA Formal Opinion 268, rendered in 1945, stated that a lawyer
who learns that his or her client intends to commit perjury and consequently
withdraws from the case, has no discretion to reveal the intended perjury to
the attorneys who have been employed to succeed them. ABA Formal
Opinion 287, rendered in 1953, stated that a lawyer who discovers a client

has committed perjury in a civil case can not disclose it because that would
violate the duty to keep client confidences (Hazard 1990). The two opinions
created considerable confusion about a lawyer’s ethical obligations once he
or she discovers that a client has perpetrated a fraud. Canons 37 and 41 no
longer seemed to permit, much less mandate, such disclosure.

The Code of Professional Responsibility

In 1969, the ABA adopted the Code of Professional Responsibility to
replace the Canons of Professional Ethics. The Code took five years to
develop and attempted to update the ethical standards set forth in the earlier
Canons. The Canons were replaced with Disciplinary Rules. Disciplinary
Rule (&dquo;DR&dquo;) 4-101 (B) replaced Canon 37. It provided:

(B) [A] lawyer shall not knowingly:
1. Reveal a confidence or secret of his client.
2. Use a confidence or secret of his client to the disadvantage

of the client.
3. Use a confidence or a secret of his client for the advan-

tage of himself or of a third person, unless the client
consents after full disclosure.

DR 4-101 (C)(2) and (3) provided the main exceptions to the duty of
confidentiality:

(C) A lawyer may reveal:
(2) Confidences or secrets when permitted under the Dis-

ciplinary Rules or required by law or court order.
(3) The intention of his client to commit a crime and the

information necessary to prevent the crime.

DR 7-102 (B)(1) replaced Canon 41 and required that:

(B) A lawyer who receives information clearly establishing
that:
(1) His client has, in the course of the representation,

perpetrated a fraud upon a person or tribunal shall
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promptly call upon his client to rectify the same, and if
his client refuses or is unable to do so, he shall reveal
the fraud to the affected party or tribunal.

Disciplinary Rules 4-101 (C)(2) and 7-102 (B)( 1 ) seemed to permit, if
not mandate, the disclosure of client fraud, thereby, eliminating the confu-
sion caused by the earlier ABA opinions concerning Canons 37 and 41 1
(Hazard 1990). In 1974, however, the ABA amended DR 7-102 (B)(1) to
provide that a lawyer shall disclose a client’s fraud &dquo;except when such
information is protected as a privileged communication.&dquo; In 1975, the ABA
issued Opinion 341, which clarified that the phrase &dquo;privileged communica-
tions&dquo; in amended DR 7-102 (B)( 1 ) included both information protected by
the attorney-client privilege and other information gained in the professional
relationship that may be embarrassing or detrimental to a client. The
exceptions to keeping client confidences that were provided by DR 4-101 1
(C)(2) and (3) were effectively eliminated by the amended DR 7-102 (B)( 1 )
and Opinion 341. It is difficult to imagine any situation in which information
that an attorney gains about a client’s fraudulent activities does not fall within
either the attorney-client privilege or can not be considered the product of the
professional relationship and as embarrassing or detrimental to the client.
Attorneys continued to debate their responsibilities in the event they discov-
ered client fraud. Only fourteen states adopted the ABA’s 1974 amendment
to DR 7-102 (B)(1) (Hazard 1990).

The Model Rules of Professional Conduct

During the years following Watergate, the Code of Professional Re-
sponsibility came under escalating attack for its failure to make clear a
lawyer’s ethical obligations and because it failed to provide adequate
guidance for the other roles that lawyers play-as advisors, negotiators and
mediators (Hazard 1990; Burke 1981).

The American Bar Association created the Kutak Commission in 1977

to revise the Code. In 1980, the Commission released the first public draft of
its work, called the Model Rules of Professional Conduct (Burke 1981).
Immediately, controversy developed concerning the draft’s new standards
for when a lawyer can reveal a client’s confidential information. Opponents
of the proposals argued that lawyers would be forced to blow the whistle on
their corporate clients (Hazard and Koniak 1990). David Luban (1988)
described the ensuing debate as &dquo;the most celebrated donnybrook in legal
ethics since the involvement of lawyers in the Watergate scandal&dquo; (p.181).

The furor centered on proposed Rule 1.6(b) which gave a lawyer the
discretion to reveal confidential information to the extent the lawyer reason-
ably believes disclosure is necessary:
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(2) To prevent the client from committing a prospective
crime or fraudulent act the lawyer believes likely to cause
death or substantial bodily harm, or substantial harm to
the financial interests or property of another;

(3) To rectify the consequences of a client’s past criminal or
fraudulent act in the commission of which the lawyer’s
services had been used ...

The Kutak Commission did not limit disclosure of prospective client
fraud to only criminal acts. A lawyer could reveal an act that could likely
cause substantial harm to financial or property interests as well as death or
bodily harm. A lawyer could also reveal past criminal or fraudulent acts in
which his or her services had been used in order to help rectify the wrongs
that had been done. Critics argued that proposed rule 1.6(b) was a radical
departure from the requirements of DR 7-102 (B)(1) and that it greatly
broadened the scope of permissible disclosure (Hazard 1990).

In 1983, the ABA House of Delegates rejected the Kutak Commission’s s
proposed Rule 1.6(b) and adopted a very different version. According to the
officially adopted version, a lawyer has the discretionary right to reveal
information he or she reasonably believes necessary:

(1) To prevent the client from committing a criminal act
that the lawyer believes is likely to result in imminent
death or substantial bodily harm.

Unlike the proposed rule, the adopted rule does not allow an attorney to
reveal a client’s confidence unless it is necessary to prevent a future criminal
act, and only if the act is likely to result in imminent death or substantial
bodily harm. A lawyer has no discretion to reveal information concerning a
fraudulent act that occurred in the past (Nahstoll 1984).

The only recourse for an attorney who finds himself or herself in a
situation that is not addressed by the adopted rule is to withdraw represen-
tation. The ABA House of Delegates argued that withdrawal from a case is
an effective solution because it allows an attorney to protect himself or

herself, and it puts the third-party victim of the fraud on notice that things are
amiss. Unfortunately, withdrawing representation is too late if the fraud
involved past conduct, and it fails as a solution if the innocent victim does not
comprehend the significance of withdrawal. As Geoffrey Hazard com-
mented, &dquo;What the ABA has done is loudly to proclaim that a lawyer may not
blow the whistle, but quietly to affirm that he may wave a flag&dquo; ( 1984, p. 797).

Model Rule 1.13 deals specifically with disclosing the confidences of
the corporate client. As finally adopted by the House of Delegates, the Rule
provides that if a lawyer for an organization knows that an officer, employee,
or other person associated with the organization is engaged in or is intending
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to engage in an illegal act that may be imputed to the organization, the lawyer
is obligated to do what is necessary for the organization’s best interests. Rule
1.13 further provides that such efforts include referring the matter to the
highest authority that can act on behalf of the organization.

As originally drafted by the Kutak Commission, Rule 1.13 also provided
that when a corporation’s highest authority fails to act on a matter that has
been referred by corporate counsel, and counsel reasonably fears that the
organization is threatened by substantial injury, counsel could take further
remedial action in the organization’s best interests, including revealing a
confidence to directors, shareholders or other persons outside of the organi-
zation. As adopted by the House of Delegates, however, the corporate
attorney has no right to take any remedial measures other than contacting the
organization’s highest authorities. If the attorney’s efforts are unsuccessful,
his or her only option is to resign.

The Debate and the ConNict Continue

Many legal commentators have expressed disenchantment with the
Model Rules as adopted by the ABA’s House of Delegates. According to
David Luban, the successful opponents of the Kutak Commission had the
individual, defenseless criminal defendant in mind when they advocated the
importance of client confidentiality. Their reasoning is inappropriate when
considering the powerful corporation engaged in shady business practices of
questionable legality. He draws from the Ford Pinto case. Defective design
of the fuel tank resulted in a number of deaths and, eventually, a criminal
indictment against Ford Motor Corporation for reckless homicide. Luban
asks whether Ford’s general legal counsel had the obligation to disclose the
danger posed by the faulty design and engineering. He points out that the
adopted Model Rules, as adopted by the ABA, would not have permitted
legal counsel to take action. Rule 1.6 permits disclosure of only criminal acts.
Until Ford was actually indicted, there was no legal precedent to warn its
attorneys that the corporation’s actions might be considered criminal (Luban
1988).

Harry Jones (1978) distinguishes the lawyer as advocate from the
lawyer as counsellor. As a counsellor, an attorney functions without oppos-
ing counsel present to represent the interests of many of the people who may
be affected by the counsellor’s advice. A judge is not present to monitor the
fairness of the arrangements. He suggests that the lawyer as counsellor must
be aware of both the social worth and the legality of the results he or she helps
a client accomplish. Writing before the adoption of the Model Rules, Jones
criticizes their predecessors, the Canons and the Code of Professional
Responsibility,forfailingtorecognizetheuniquepositionofthenonadvocate.

R. W. Nahstoll (1984) also is concerned that the Model Rules as adopted
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by the House of Delegates suffer from excessive concern with the ethics of
courtroom advocacy. He believes that the ABA Rules make it possible for
clients to use and exploit their attorneys because the rules do not permit
attorneys to act to protect third persons from injury and because they prohibit t
an attorney from acting according to his or her personal standards of
morality.

Criticism of the ABA’s Model Rules has extended beyond the academ y.
The ABA’s Model Rules of Professional Conduct do not govern the ethical
conduct of lawyers. The law of ethical conduct is actually found in rules
adopted by the highest courts of each of the fifty states and the District of
Columbia. There are 51 separate codes of conduct (Hazard and Hodes 1987).
Many states substantially changed the provisions of Model Rule 1.6 as they
pertain to an attorney’s responsibilities to reveal client fraud. Like the Kutak
Commission’s proposal, but unlike the rule adopted by the House of
Delegates, six states either permit or require lawyers to report not only future
criminal acts but future fraudulent acts as well. Although the ABA rule does
not allow for the rectification of past criminal or fraudulent conduct, eleven
states have rules that do. Ten states also allow or require lawyers to prevent
future crime that could cause financial or property damage in addition to
death or bodily harm (Hazard and Koniak 1990).

One of the most powerful critiques of the Model Rules was expressed
by the court-appointed Bankruptcy Trustee for O.P.M. Leasing Services,
Inc. O.P.M. filed a bankruptcy petition in 1981. It soon surfaced that the
company had been involved in a massive fraud scheme that included creating
phoney leases and altering the terms of genuine leases in order to procure
millions of dollars in financing from major lending institutions. For several
years, O.P.M.’s law firm unknowingly assisted the fraudulent activities. At
some point, the firm gained knowledge in the course of its professional
relationship with O.P.M. The firm sought legal counsel concerning its ethical
obligations-whether to reveal the fraud and disclose client confidences or
withdraw from representation. The firm kept the fraud secret for several
months afterbeing assured by the officers of O.P.M. that the fraud had ended.
Upon discovering that the fraud had not ended, the law firm resigned its
representation. Upon advice of counsel, the firm refrained from disclosing
the fraud to its victims or to the law firm that took over the legal representation
of O.P.M. (Hazard and Koniak 1990).

In his report to the court, the Bankruptcy Trustee wrote that in his
opinion O.P.M.’s law firm could have followed other courses of action
consistent with their ethical obligations. In addition, he took the opportunity
to comment on the ABA House of Delegate’s rejection of the Kutak
Commission proposals:

The Trustee considers the ABA’s action outrageous and
irresponsible. The Trustee hopes that the ABA will recon-

 at SAGE Publications on August 27, 2009 http://ccj.sagepub.comDownloaded from 

http://ccj.sagepub.com


163

sider the issue and that the state bar authorities will reject the
rule in favor of one that goes at least as far as the proposed rule
in permitting lawyers to prevent their clients from commit-
ting future frauds and using lawyers as instruments in
fraudulent schemes (Rotunda 1988, p. 95).

Alternative Mechanisms

In addition to the formal ethical obligations that govern a lawyer’s
responsibilities, other measures have been instituted to augment attorneys’
attempts to regulate themselves. The Securities and Exchange Commission
uses its regulatory powers to encourage lawyers to report illegal activities
directly to the agency. In addition to ongoing reporting requirements,
securities law requires corporations to disclose certain information when
issuing stock. Until recently, only attorneys who had actively participated in
securities fraud with their clients were held liable by the SEC for aiding and
abetting fraud. In SEC v. National Student Marketing Corporation
(1972), however, the SEC filed a complaint against eighteen defendants,
including four attomeysand two law firms. The agency charged that the law
firms had violated securities laws when they allowed their clients to consum -
mate a stockholder-approved merger on the basis of a proxy statement
containingmateriallymisleadingfinancialinformation.Thecomplaintstated
that the lawyers should have insisted that the proxy statement be revised. If
the corporation refused a revision, the SEC maintained that the lawyers
should have withdrawn and reported the violations to the agency. A great
deal of controversy surrounded the complaint because the lawyers were not
directly involved in the scheme and did not benefi t from it (Burke 1981 ). The
case was eventually settled with the law firm agreeing to pay a large fine and
to institute internal procedures to reduce the risk of the matter reoccurring
(Lome 1978).

Corporations themselves have developed policies to clarify the role and
independence of in-house legal counsel. Connecticut General Insurance
Company and Mead Corporation instruct their general legal counsel to report
serious disagreements about legal matters to the chair of the board or to the
full board of directors. General legal counsel for The General Motors
Corporation is appointed by the board of directors so that the lines of ultimate
responsibility are clear (Burke 1981).

Perhaps the least desirable attempt to force an attorney to blow the
whistle on client fraud is a civil lawsuit filed against the attorney by the
innocent third party victim to the fraud. Until recently, a lawyer’s only
liability was to his or her own client for malpractice. Privately retained
lawyers are becoming increasingly more vulnerable to complaints by inno-
cent victims even though the lawyers did not knowingly and intentionally
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participate in the illegal or fraudulent act (Gillers 1989).
The dilemma hits when the lawyer must disclose confidential informa-

tion in order to avoid civil liability, but is unable to invoke an exception to
the ethical rule imposing confidentiality in the jurisdiction in which he or she
is practicing law.

For those attorneys who are employed by corporations and who elect to
blow the whistle on their employers, the problems can be even more
devastating than they are for a lawyer in private practice. In most states,
individuals who work for private employers can be discharged at-will if they
do not have a contract with the employer or a collective bargaining agree-
ment. Certain exceptions have been created by statute, such as prohibitions
against firing someone based on their race, sex, religion or national origin.
Several states have also recognized an exception to discharging an employee
who has disclosed employer misconduct or refused to participate in that
misconduct (Howard 1988).

The legal rights of an attorney-employee should arguably stand in the
same shoes as any other employee who has blown the whistle on the boss.
Two recent court decisions, however, suggest that may not necessarily be the
case. In Herbster v. North American Co. for Life and Health Ins. ( 1986), the
court rejected the claim of a lawyer who alleged that he had been discharged
from a corporation in retaliation for refusing to destroy memoranda that
implicated his employer in fraud. In Willy v. Coastal Corp. ( 1986), the court
rejected the claim of a lawyer who alleged that he had been discharged in
retaliation for refusing to alter the findings of a report he had authored
concerning his employer’s noncompliance with environmental protection
laws and for agreeing with state officials to correct several of the company’s s
environmental problems.

In both cases the courts ruled that the special nature of the attorney-client
relationship required a different solution than if the two plaintiffs had been
ordinary employees. The courts concluded that the attorneys’ professional
obligations included the duty to keep client confidences. If they believed that
they had been asked to perform illegal acts, their recourse was to terminate
their employment. Based on an attorney’s standard of professional conduct,
the courts refused to rule that the employers were liable for wrongful
discharge (Gillers 1988).

Conclusion

Corporate attorneys face major ethical and professional dilemmas.
Depending on the jurisdiction in which they practice, their own rules of
ethical conduct may make it impossible for them to blow the whistle on
illegal activities performed by their client. Yet, the corporation’s attorney,
whether he or she is hired as an employee or retained from a private law firm,
frequently is in the best possible position to identify illegal and fraudulent
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practices, take steps to prevent them or to limit the damage already done to
innocent victims. As the facts surface surrounding the savings and loan and
banking crises, the role played and the benefits reaped by many corporate
attorneys will surely raise new concerns about the moral and ethical respon-
sibilities of lawyers to blow the whistle.

If confidentiality is upheld as an all-important value in the nonadvocacy
practice, there will be circumstances in which crimes and frauds continue;
money and lives will be lost because a lawyer was prevented from disclosing
wrongdoing, or was so befuddled by the state of the law that he or she did not
know in which direction to turn. To date, it is a trade-off that we have been
willing to make in order to encourage clients to confide in their counsel and
for counsel to zealously represent their clients. It is, however, a trade-off that
has proved to be too expensive, both for the public’s interest and for the
lawyers who have to compromise their personal morality.
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