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Toward Theories about Criminal Justice

by

Jack P. Gibbs

ABSTRACT

Theories about criminal justice are needed because of the
important social policy implications of this area of
study. There are three major questions which must be
addressed by theorists as part of the study of criminal
justice: (1) what are the aims of criminal justice
agents? (2) what is the efficacy of criminal justice? (3)
what are the consequences of criminal justice? Theories
which have been proposed to answer these questions are
reviewed and possible policy implications of these
theories are explored.

People seek answers to diverse questions about criminal justice, and
defensible answers require a theory. Accordingly, the principal concern
here is this question: What theories about criminal justice are needed and
how can their pursuit be furthered?

The Aims of Criminal Justice

Because of their preoccupation with latent functions, many social and
behavioral scientists are reluctant to view criminal justice in terms of
aims or goals. The alternative view is that criminal laws are enacted and
enforced by faceless societal agents, and the purposes of those agents are
regarded as irrelevant or rarely realized. That view is not conducive to
research on the efficacy of criminal law as a means of controlling human
behavior. Rather, the view suggests only two questions about criminal
justice. First, what are its causes? Second, what are its consequences?
Both questions are too general for a complete answer or even to guide
research, and aims cannot be equated with the apodictic consequences of
criminal justice. The very idea of aims entails the notion of intention and
is implied when one speaks of crime prevention. However, the subject
transcends crime prevention; and it is best expressed by the first of three
major questions in the study of criminal justice: What are the aims of
criminal justice agents?
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Some illustrative possibilities. The &dquo;aims&dquo; question is very difficult,
and any answer is bound to be debatable if only because it must apply to
all legal systems. There is little prospect of a defensible answer without a
theory, but it must suffice to identify three major possible aims.

Interpretation of events. One aim is the interpretation of events. It is

hardly surprising that sovereigns--monarchs, dictators, or legislative
bodies--desire interpretations of events that concern the citizenry. After

all, murders, thefts, assaults, and perhaps even earthquakes or epidemics
are not the cement of political stability.

In no social unit do criminal justice agents (legislators, judges,
prosecutors, police, etc.) interpret all events; but, whatever the social unit,
those agents are largely concerned with events that they attribute, at least
partially, to human causation. While the nature of such events varies

considerably among social units, in all cases humans (perhaps
unidentified) are blamed. So the aim goes beyond merely confirming or
denying the occurrence of events, to an interpretation of them in
accordance with some evaluative standard, whether that of some
collectivity or a sovereign.

In some countries there are other state agencies (e.g., something akin
to a census bureau) that report events, and criminal justice agents do not
report events in the style of the mass media. Rather, criminal justice
agents purport to confirm events and to offer an authoritative
interpretation; and the interpretation sets the stage for subsequent action
by criminal justice agents, potentially ending with punishment backed by
coercion.

Lest the notion of an interpretive aim appear arcane, observe that a
criminal trial is virtually a continuous interpretation of events (including
allegations). However, it is not denied that criminal justice agents may
serve the interests of some social unit members more than others and/or

promote a particular ideology. A criminal justice system may be created
primarily for those purposes. The People’s Courts of Nazi Germany and
the judicial system of any Marxist regime are instances, but those
illustrations erroneously suggest that the interpretations of criminal
justice agents in capitalist democracies have no ideological biases.
Finally, the interpretations in question do not necessarily pertain to what
Anglo-Americans identify as criminal acts; they may pertain to natural
calamities (e.g., earthquakes, epidemics), but the possibility of attributing
some blame to a human is always the defining characteristic.

Retribution. There are various alternative aims in punishing a
particular human, two being: (1) to prevent him/her from repeating some
behavior or (2) to deter others from that behavior. By contrast, the
retributive doctrine reduces to this &dquo;just desert&dquo; argument: offenders should
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be punished solely because they deserve it. As such, a purely retributive
punishment is not instrumental or utilitarian; it is inflicted only to cause
suffering.

Although the retributive doctrine now has a greater following than in
the 1960s, there are at least three objections to it. First, since the doctrine
makes no empirical claims (e.g., that severe punishments prevent crimes),
it is logically impossible to falsify the doctrine. Second, retributivists
ignore or fail to agree in answering so many practical questions (e.g.,
Should all crimes of the same legal type be punished uniformly or should
there be exemplary punishments and, if so, on what basis?) that the

doctrine cannot be a defensible penal policy (see Gibbs, 1978). Third,
retributivists differ sharply in their answers (see Duff, 1986) to this
philosophical question: Why does a convicted offender deserve

punishment?
Crime prevention. There are two common misunderstandings about

crime prevention and criminal justice: (1) the former is the exclusive aim
of the latter and (2) criminal justice agents can prevent crimes only
through fear of punishment. As for the second misunderstanding, there
are several means or &dquo;mechanisms&dquo; through which punishment or &dquo;legal
reactions&dquo; can prevent crimes (Gibbs 1975); but, because of space
limitations, only deterrence, incapacitation, normative validation, and
rehabilitation can be examined (retribution also qualifies if the doctrine
itself is ignored).

Deterrence is the omission of a contemplated act because of the
perceived risk and fear of punishment for contrary behavior. Hence, no
one can be deterred from a crime unless they contemplate its commission;
and unless its definition emphasizes fear of punishment, deterrence cannot
be differentiated from other preventive means. At least four types of
deterrence should be recognized. First, general deterrence refers to the
deterrence of potential offenders who have not been punished. Second,
specific deterrence refers to the deterrence of potential offenders who have
been punished. Third, absolute deterrence occurs when a potential offender
is deterred each time that he/she contemplates committing some type of
crime. Fourth, restrictive deterrence occurs when a potential offender
curtails his/her criminal activity with a view to reducing the risk of
punishment and/or its severity. Deterrence cannot be defmed such that it
is directly observable, and the distinctions as to type are not pedantic. For
one thing, evidence bearing on one type of deterrence has no necessary
bearing on the others. To illustrate, even if specific deterrence never
occurs, there could be an enormous amount of general deterrence but
virtually all of the restrictive type; if so, one implication would be that
&dquo;professional&dquo; criminals are deterred the most.
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The second preventive means, incapacitation, is limited to

punishments that make it difficult if not impossible for the offender to
repeat the offense. Thus even gifted auto thieves find it difficult to

practice their craft while incarcerated. As the illustration suggests,
imprisonment is an incapacitating punishment for some types of crime;
and one argument in support of the death penalty is that execution
incapacitates absolutely.

The third preventive means, normative validation, is illustrated by Sir
James Stevens’ statement (quoted in Zimring and Hawkins 1973:80):
&dquo;The fact that men are hanged for murder is one great reason why murder
is considered so dreadful a crime.&dquo; However, the illustration fails to make
the crucial assumption explicit: punishment of murder creates,
intensifies, and/or reinforces the social condemnation of that crime. If

punishment does have any such effect, it could reduce the number of

murders; but the reduction would not stem from an escalation of fear of
punishment. To illustrate, hopefully most men refrain from rape out of
dictates of conscience rather than fear of punishment. Even so, the social
condemnation of rape might diminish if the certainty and severity of
punishment of rape should decline appreciably.

Whereas specific deterrence, incapacitation, and normative validation
require punishments, rehabilitation is distinctive only if defined as: a

legal reaction to an offender prescribed by criminal justice agents not as
punishment but in the belief that it decreases the probability of
recidivism. So defined, the variety of rehabilitative reactions defies
description. All possible rehabilitative psychotherapies could not be even
identified adequately in less than a page, especially if behavior
modification techniques (see, especially, Matson and DiLorenzo 1984) are
included. Yet in many jurisdictions rehabilitation is limited to probation,
parole, and a few vocational-educational programs in carceral contexts. For
that matter, what is commonly viewed by criminal justice agents as
rehabilitation may actually be perceived by offenders as punitive; and the
same may be said of various procedural steps in criminal justice, arrest and
trial in particular (see Gibbs 1975:97, on problems and issues in defining
legal punishment). But, however defined, punishment can prevent crimes
through different means, and the distinctions have major policy
implications if only because some means are likely to be much more
costly than others. Indeed, legislators are likely to be drawn to the idea of
general deterrence because it appears to offer cheap crime prevention.

Questions about aims. Although questions about criminal justice
aims may be the most important, some defy a &dquo;scientific&dquo; answer. Such
is the case because many of those questions are normative (i.e., they
pertain to the &dquo;should&dquo; or &dquo;ought&dquo;) rather than empirical (i.e., claims
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about &dquo;what is&dquo;).
The great cycle. American colonial criminal justice has been

described as retributive, and deterrence only slowly came to be a common
rationale for punishing offenders (but see Hirsch, 1987, for opposing
views). Indeed, throughout the 1800s and early 1900s many criminal
justice agents entertained the idea that punishment can somehow reform
offenders by promoting a moral reassessment. Although reformation is
different from both deterrence and rehabilitation, it no longer receives
much attention; and only until about 50 years ago did actual criminal
justice practices truly reflect recognition of rehabilitation as a means for
attempting crime prevention. Yet throughout American penal history
many criminal justice agents never gave more than lip service to
rehabilitation programs, and during the 1970s even the idea of
rehabilitation ceased to have a large following. Concern shifted to crime
prevention through deterrence; and after inconclusive research on the
deterrent efficacy of legal punishments, retribution once again has come to
be a popular idea among those who shape penal policy, including
scholars. Kant and Hegel’s defense of retribution has been renewed by
several students of criminal justice, such as Newman (1978); and despite
the antipunitive mood in the social and behavior sciences, circa 1950-
1970, philosophers never abandoned an interest in the retributive doctrine
(see, e.g., Pennock and Chapman, 1985).

The cycle in criminal justice (away from, then back to retribution) is
not peculiar to the U.S., and it indicates that humans are unimaginative in
answering this question: What is the appropriate response to criminality?
Criminal justice is a history of dissensus in answers, and it is

questionable to assume that conclusive research findings as to the efficacy
of contending means of crime prevention would end the hoary debate. The
retributive doctrine alone sustains the debate by denying that the aim of
criminal justice should be crime prevention.

Prospects for a theory about aims. Social and behavioral scientists
can do more than propose novel means of crime prevention and assess the
efficacy of means. They can pursue an empirical theory about the aims of
criminal justice, but its pursuit requires a new line of research.

All manner of general observations suggests that (1) social units
differ as to the predominant aim of criminal justice and (2) the

predominant aim tends to change. However, in some cases it is difficult
to realize agreement in identifying the predominant aim (Hirsch’s critique
[1987] of Rothman illustrates the problem), because a criminal justice
system may be a hodgepodge of aims. Contrary to the previous
observations on American history, at various intervals over the past
century the predominant aim of federal or state criminal justice has been
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extremely disputable (hence, widespread dissatisfaction with criminal
justice is not surprising). So it is more realistic to speak of the extent to
which the aim in question (e.g., crime prevention through deterrence)
prevails in a given social unit; and the empirical question would be: Why
does a particular aim of criminal justice prevail more in some social units
than in others. That is the second major question in the study of criminal
justice, and a defensible answer requires a theory. The theory must be
pursued by (1) improving the definition and identification of alternative
aims of criminal justice, (2) developing procedures for the numerical
expressions of the extent to which any given aim of criminal justice
prevails in any given social unit, and (3) undertaking descriptive
comparative studies of the aims of criminal justice with a view to
identifying correlates of each aim (e.g., how much is the rehabilitative
aim peculiar to affluent countries?). While Morris’ claim (1966:631) that
deterrence is a rationale for criminal sanctions in virtually all legal
systems was a step in the prescribed direction, he did not develop a
procedure for expressing the extent to which deterrence is a criminal
justice aim. It would be difficult to exaggerate the problems that must be
confronted in developing such procedures (for the latest instance of real
procedural progress, see McGarrell and Flanagan, 1987); but one
illustration must suffice: severe punishments for crimes are indicative of
at least two criminal justice aims -- retribution and deterrence.

The Efficacy of Criminal Justice

If a particular aim of criminal justice agents is identified without
dispute, evidence as to its realization bears on another question: What is
the efficacy of criminal justice? There are various reasons why a
defensible answer cannot be given, one being that the term &dquo;efficacy&dquo;
refers to effectiveness and/or efficiency. In the case of effectiveness the
concern is with the extent to which the aim is being realized, but
efficiency pertains to the conservation of things that someone values (e.g.,
time, money, energy). It is doubtful whether a definition of efficiency can
be clear but not arbitrary; and the problems in connection with criminal
justice are enormous, especially because a multitude of &dquo;things&dquo; (e.g., due
process) are valued. Another difficulty is that by any interpretation
&dquo;efficacy of criminal law&dquo; refers to extremely diverse phenomena. It is
even meaningful to speak of the efficacy of the &dquo;interpretive aim&dquo; if one

grants the importance of this question: To what extent do suspects and
victims in criminal cases perceive the outcome as &dquo;just&dquo;? The same may
be said of this question: Is &dquo;truth&dquo; more likely to be realized in adversarial
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adjudication than in inquisitorial adjudication? Whatever the merits of
such questions, there has been so little research on &dquo;interpretive efficacy&dquo;
that crime prevention appears to be a virtually exclusive concern.

Prevention of private violent vengeance. The rarity with which
citizens of some countries resort to violence or threats of it in attempting
to right some real or imagined wrong evidently discourages research on
this question: How much does criminal law prevent such attempts? Yet
the paucity of research is puzzling for two reasons. First, the research
would bear on the ancient argument that criminal law originated with the
perceived need to prevent violent redress. Second, general observations
suggest that the &dquo;private violent vengeance rate&dquo; varies considerably, and
that variation not only calls for explanation but also bears on the
effectiveness of criminal law and the idea of retribution.

The second reason for puzzlement is most important for present
purposes. Not even a crude estimate of criminal justice’s efficacy in all
places and times can be made. Hence, the third major question in the
study of criminal justice is really this: What conditions determine the

efficacy of criminal justice? An examination of correlates of variation in
the &dquo;private violent vengeance rate&dquo; might provide a limited answer. One
possibility is that the rate varies inversely with the certainty and/or
severity of actual punishments for crimes. That possibility is strategic in
reconsidering the retributive doctrine. Although retributivists make no
empirical claims and appear reluctant to speak of vengeance, they do not
deny that social unit members are so intensely dissatisfied when an
offender is not punished legally that they may resort to illegal
punishment. It does not tax credulity to suggest that such resort is less
likely when all previous offenses have been punished severely.

Should retributivists demur, there is no other obvious possibility for
converting their doctrine into a genuine but limited empirical theory about
criminal justice’s effectiveness. In any case, assessment of such a theory
requires data on variation in the &dquo;private violent vengeance rate.&dquo;

Computation of that rate for even a few small social units (e.g., cities)
will require considerable resources and encounter numerous problems.
Briefly illustrating the problems, some instances of self-help or self-
redress (see Black, 1984) are not violent, and some violent acts by private
citizens are not crimes (consider the plea of self-defense). Nevertheless,
work toward a theory would be novel and have real policy implications,
especially if the theory asserts some association between private violent
vengeance and properties of legal punishments (e.g., their objective
certainty).

Crime prevention through deterrence. Insofar as legal punishments
prevent crimes by providing an alternative to private violent vengeance,
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the means is &dquo;retributive&dquo; rather than &dquo;deterrence.&dquo; Moreover, the
deterrence doctrine is actually a theory about conditions that determine the
preventive effectiveness of punishment through deterrence. Perhaps it
should be stated as four theories, one about each type of deterrence (supra);
but to conserve space the subsequent analysis recognizes only the general-
specific distinction and common lines of research (for a more extensive
survey, see Gibbs 1986, and Zimring and Hawkins 1973).

General deterrence. The first of two stages in general deterrence
research, ending about 1955, led many criminologists, other social or
behavioral scientists, and even criminal justice agents to dismiss the
doctrine. Most findings in the second stage, commencing in the late
1960s and still continuing, indicate that the dismissal was premature.

More first-stage research focused on capital punishment, and the
findings clearly demonstrated that (1) death penalty states (U.S.) have a
higher average homicide rate than do abolitionist states and (2) there is
nothing like a consistent increase or decrease in the rate when the death
penalty is abolished or reinstated. However, two defects precluded
compelling findings. First, no criminologist would deny that crime rates
are influenced by extralegal conditions that generate or inhibit criminality
independently of legal punishments (e.g., perhaps unemployment for
property crimes and social condemnation for sex crimes); but early
deterrence investigators never controlled those conditions in a defensible
way, one reason being the absence (then as now) of any accepted theory of
crime’s etiology. Second, whereas early deterrence investigators
considered only one property of punishment (they presumed that potential
murderers perceive execution as more severe than a long prison sentence),
12 properties could be relevant (Gibbs 1986).

In the second stage, research shifted from statutory penalties to
properties of actual punishments, especially the objective certainty and
severity (length) of imprisonment. There were two major findings. First,
contrary to the deterrence doctrine, for no type of crime has there been
anything like a consistent significant inverse relation among states
between measures of imprisonment severity and crime rates. Second,
consistent with the deterrence doctrine, for all types of crimes considered,
there has been a consistent significant inverse relation between crime rates
and estimated objective certainty of imprisonment (the proportion of
crimes resulting in the conviction and imprisonment of a suspect).

Both major findings have been ignored by legislators since the 1960s
in their zeal to make prison terms longer and mandatory. The findings
were not ignored because of defects in the research, real though they were.
There were no real improvements in controls for extralegal conditions; and
in shifting to the two properties of actual punishments researchers ignored
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statutory penalties. More serious, virtually all of the macro research (e.g.,
comparisons of states or types of crimes within a city) has excluded
perceptual properties of punishments; and those properties have been
considered extensively only in comparing individuals (unfortunately,
juveniles or college students). The findings indicate that perceived
punishment severity is not significantly related to the self-reported
frequency of offenses; and, contrary to initial studies, recent findings
indicate no significant association between such frequencies over the time
period Tl-2 and perceptions of punishment certainty at T, rather than T2.
So it appears that the earlier findings more nearly manifested the impact of
experience over Tl-2 (punishment or not punishment for an offense) on
perceptions at T 2’

Defects in general deterrence research have created such serious
evidential problems as to preclude a defensible, informative conclusion.
The solution must come from methodological innovations, and their
pursuit is surely preferable to prescribing a criminal justice policy that
merely assumes the preventive efficacy of legal punishments (see, e.g.,
Gorecki, 1979).

Specific deterrence. The character of research findings on specific
deterrence (see Gibbs’ survey, 1986) is suggested by the following officials
recidivism rates (percentage subsequently reconvicted) for three categories
of convicted defendants in Delaware, 1920-1940, as reported in one of the
very earliest studies (Caldwell 1944): those imprisoned and whipped at
least twice, 65%; those imprisoned but not whipped, 54%; and those
placed on probation, 22%. Generalizing, if there is any significant
difference (often not), those offenders who are punished the most severely
on last conviction are the most likely to become official recidivists. Yet
virtually all specific deterrence research has been badly flawed, and the
reason is an evidential problem perhaps more serious than the reliance on
official recidivism data. There is a direct relation between the number of

previous arrests and the presumptive severity of sentence on last

conviction, and that relation is conducive to no relation or a direct relation
between punishment severity and the probability of subsequent recidivism.
Why? Those who are punished the most severely tend to have the
longest criminal record; hence, they are the very ones who are most likely
to repeat the offense whether punished or not. The solution is to
randomize selection of punishments so as to eliminate any association
between presumptive severity and previous criminal record; but judges are
understandably reluctant to sentence on a chance basis, especially when (as
needed) there would be great variation in punishment severity.

There have been a few instances where judges, police officers, or
prison officials varied their reactions to offenders on a random basis (see
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Gibbs’ survey, 1986), but even in those instances most findings have
been contrary to the deterrence doctrine. Yet variation in the presumptive
severity of the legal reactions was never as great as needed for

experimental purposes, and no research on specific deterrence has
considered change in the perceptual properties of punishment.
Contemplate this question: Why would punishing an offender reduce the
probability of his/her repeating the offense? Deterrence investigators have
not confronted the question, perhaps because they rely on common sense
rather than an explicit theory. From the deterrence viewpoint there is only
one answer: Punishment increases the offender’s perception of severity
and/or certainty. But deterrence investigators have not compared before-
punishment and after-punishment perceptions of offenders.

So methodological innovations are needed in specific deterrence
research no less than in general deterrence research. However, the kinds of
needed innovations are much more obvious in the case of specific
deterrence.

Crime prevention through other means. There is no theory about
nondeterrent means of crime prevention, and there has not been enough
research to suggest such a theory. So, regrettably, this analysis must
focus largely on possible steps in future work, and a vast literature on
extralegal means of crime prevention must be ignored entirely.

Incapacitation. There have been several estimates of imprisonment’s s
impact on the crime rate (see references in Cohen, 1983, and von Hirsch,
1984), all implying an answer to this question: How many crimes would
the offenders have committed had they not been incarcerated?
Unfortunately, the researchers had to choose among very debatable
assumptions (see Cohen’s commentary, 1983:8), and their estimates of
the incapacitating effect differ considerably. But there is no occasion for
surprise if only because the question itself is counterfactual; and until
research on self-reported offenses extends to adults, with respondents asked
not only about offenses but also about legal reactions (e.g., whether a
reported offense resulted in imprisonment and, if so, for how long),
debatable assumptions will haunt incapacitation research. Such extension
of the research is necessary to examine the awful possibility of selectivity
in legal reactions -- an association between number and type of offenses
and the probability of incarceration.

Granted the shortcomings of the research, the findings clearly indicate
that crime prevention through incapacitation will be extremely costly and
a controversial undertaking. It will be very costly because the findings
suggest that on implementation of some incapacitative strategy (e.g., a
mandatory 5-year prison sentence for all serious types of offenses) the
ratio of proportionate increase in the imprisonment rate to proportionate
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decrease in the crime rate could be at least 15:1, meaning that (e.g.) the
prison population must increase about 75 percent to realize a 5 percent
decrease in the crime rate (the low certainty of arrest and conviction is the
principal reason). True, by careful identification of particular types of
offenders for prolonged incarceration the &dquo;efficiency&dquo; of incapacitation
might be far greater than the ratio suggests; but even if the knowledge
necessary for effective &dquo;selective incapacitation&dquo; were at hand (see Cohen,
1983, and von Hirsch, 1984), the discretion of judges and parole boards
would have to be increased enormously. The increase would be
controversial because for nearly two decades &dquo;tough-minded&dquo; critics of
American criminal justice have sought to reduce that discretion; and
discretion of the magnitude required for selective incapacitation will create
issues concerning the rights of offenders (see, especially, von Hirsch,
1984), all having to do with this question: Should convicted offenders be
sentenced in accordance with predictions as to crimes that they will
commit if sentenced otherwise?

Although there is an acute need for research on self-reports by adults
of offenses and legal reactions, even now there are reasons to assume that
the incapacitating effect of punishment is contingent on (1) the type of
punishment, (2) the type of offense, and (3) various characteristics of
offenders (e.g., their age). If there are such contingencies, they will call
for an explanation and, hence, a theory of incapacitation is needed.

Normative validation. The idea of normative validation is fairly clear
and plausible. Yet, at most, there is only indirectly relevant evidence,
such as findings suggesting that punishment looms very large in
children’s conception of law (see, e.g., Tapp and Kohlberg 1971), and
evidence of questionable relevance, such as fmdings indicating that coming
to know some type of behavior is illegal does not alter one’s evaluation of
that behavior (for two illustrative references, see Gibts 1975:80).

There is no obvious alternative to a panel survey in each of several
localities, surveys in which the respondents are asked at numerous time
points (e.g., some once a month over six months) to express (in
accordance with some stipulated numerical scale) the amount they
disapprove each of several types of crimes. Assuming records of
newspaper, radio, and television publicization of punishments (whether in
the locality or otherwise) over the survey period, the question would be:
Is there a positive correlation between the average increase in expressed
disapproval of a type of crime and the frequency and/or presumptive
severity of its publicized punishments?

One likely outcome: the correlation varies markedly among
localities, types of crime, and perhaps even types of punishment. If so,
the general argument about normative validation must be converted into a
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theory, one that explains such contingencies.
Rehabilitation. The retreat from the idea of rehabilitation in the

1970s was hardly puzzling in light of an extensive survey of evaluations
of rehabilitation programs (Lipton, Martinson, and Wilks 1976), which
concluded that the programs were ineffective. There is no commonly
accepted refutation of that conclusion, and some rigorous assessments of
the survey (see, e.g., Sechrest, White, and Brown 1979:27-34 and 119-
147) describe the conclusion as essentially correct. Worse still, since that
survey no rehabilitation innovation has come to be well-known, let alone
demonstrably effective.

Work on rehabilitation programs in criminal justice has been
predominately atheoretical; and the design or selection of programs is
doomed unless guided by a theory of rehabilitation, especially in light of
this possibility: Virtually any rehabilitation program reduces recidivism
in some context (e.g., halfway house, various other conditions of
probation) and/or for some types of offenders (e.g., age over 20 and no
prior arrests). Without a theory, the only way to identify the contexts and
types is crude empiricism, but the theory should not be limited to any
particular rehabilitation program; rather, it should be such that for any
given program it implies fairly accurate predictions about variation in the
recidivism rate among types of contexts and offenders.

Causes and Consequences

What are the consequences of criminal justice? The question defies a
complete answer, and it is not even a meaningful guide for criminal
justice research. As for a question about &dquo;cause of criminal justice,&dquo; it
makes little sense unless it pertains to a particular feature of criminal
justice. Only one such question is well-known: Why do social units
differ as regards the severity of legal punishments? Six theories pertain to
that question.

Two generic problems. None of the theories can be tested

systematically, primarily because they were stated in accordance with
nothing more than the conventions of a natural language (e.g., French,
English), which are not sufficient for a clear logical structure. A formal
mode of theory construction (see Gibbs 1985) is essential to stipulate
relations between the terms in the theory’s premises (axioms or
postulates) that denote unobservable or inmensurable phenomena (e.g.,
anomie, class conflict) and those terms that are empirically applicable
(e.g., unemployment rate), such that by explicit logical rules the premises
imply testable conclusions (theorems).
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Another problem relates to the dependent variable in all of the
theories--the severity of legal punishment. There are doubts as to whether
an empirically applicable definition of that term is possible. Even if the
term pertains to statutory penalties or actual legal punishments but not
both, it may well be that the meaning of &dquo;severity&dquo; is intractably vague,
subjective, and ethnocentric. To illustrate, gang rape of an alleged
adultress was once a fairly common reaction among hunting-gathering
peoples. Is such punishment more severe than, say, five years of
incarceration? The only obvious candidate for a simple solution is to
assume that prescription of the death penalty and the frequency of actual
executions are indicative of a general punitiveness.

The most deserving theories. There are two justifications for
ignoring some of the &dquo;punishments&dquo; theories. First, Grabowsky (1984)
has treated all six in much greater detail than is possible here. Second,
three of the theories warrant more attention than do the others.

Durkheim’s theory. Durkheim (1949) clearly asserted that (1) an
increase in the division of labor decreases the strength of the social unit’s s
collective conscience and (2) that decrease lessens the severity of legal
punishments. If the two assertions are true, why? Durkheim’s answer is
obscure, and translating &dquo;strength of the collective conscience&dquo; as &dquo;amount
of normative consensus&dquo; makes the assertion more intelligible but does
not answer the question. As for the corollary assertion--the greater the
division of labor, the less severe the legal punishments--its validity must
be assessed through general observations because there is no accepted
measure of either variable.

While Durkheim’s historical comparisons of criminal codes support
his theory, other but no less relevant observations do not. The

anthropological literature clearly indicates that (1) among hunting-
gathering people the division of labor is largely limited to sexual
differences and (2) at least among many such people (e.g., the Kalaharians,
the Central Africa Pygmies) reactions to deviance (whether they have
criminal justice is another issue) is commonly restitutive and mild by any
reasonable standard (see, e.g., Schwartz and Miller 1964), with
&dquo;executions&dquo; infrequent at most. Such observations are rejected by
Durkheim’s defenders as irrelevant (see references in Grabowsky
1984:166); but it would be difficult to deny an increase in England’s
division of labor over the 16th, 17th, and 18th centuries, the very period
in which there was an enormous expansion of capital offenses (Lilly and
Ball 1987:345).

Sorokin’s theory. The theory (1937) reduces to this generalization:
the greater a social unit’s ethico-juridical heterogeneity, the greater the
severity of legal punishments in that social unit. The immediate problem
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is the arcane term &dquo;ethico-juridical.&dquo; Although Sorokin suggested that the
key notion is really &dquo;divergent values,&dquo; his theory is clarified more by
translating ethico-juridical heterogeneity as &dquo;socio-cultural heterogeneity.&dquo;
Even so, there is no accepted measure of such heterogeneity; and unless
conflict (or antagonism) is stressed more than Sorokin did, there is no
convincing answer to this question: Why would socio-cultural
heterogeneity result in severe legal punishments? This is the most
obvious series of answers: (1) there is a direct relation between such
heterogeneity and conflict along socio-cultural lines: (2) as heterogeneity
increases, there is a decrease in the relative size of all divisions of the
social unit, including the politically dominant division, be it differentiated
along racial, ethnic, religious, or economic lines; and (3) as the relative
size of the politically dominant division decreases, the members perceive
their dominance as jeopardized and resort to severe legal punishment to
preserve it.

There is no obvious procedure for testing Sorokin’s theory, not even
assuming a close direct relation between heterogeneity and conflict; but
the theory can be assessed through general observations just as readily as
contending theories, and many of those observations appear consistent
with the theory. That is true of the mild reactions to deviance among
hunter-gatherers (supra) because socio-cultural heterogeneity is negligible
among such peoples. As for England’s increase in capital crimes (supra),
all manner of observations indicate an enormous increase in economic
differentiation (along occupational lines especially) over the three
centuries. However, the apparent decrease in the severity of legal
punishments in England since the early 1800s is inconsistent with the
theory, for economic differentiation continued to increase; and should
Sorokin’s defenders argue that class conflict has declined in England since
1800, the argument would be disputable and suggest that heterogeneity is
really irrelevant. A far more realistic possibility is something Sorokin
failed to make central: dramatic socio-cultural change (whatever its nature)
produces an increase in the severity of legal punishments, because the
dominant political division perceives its dominance as jeopardized and
employs severe legal punishments to preserve it.

A Marxist theory. Although more coherent than most Marxist
arguments, Rusche and Kirchheimer’s theory (1939) is testable only if
reduced to this generalization: the greater a social unit’s unemployment
rate (indicative of an excess of labor power), the more severe the legal
punishments. The underlying argument is fairly clear and far from
incredible. As the unemployment rate increases, there is more class
conflict and members of the propertied class perceive the need for severe
legal punishments to control an increasingly militant propertyless class.
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However plausible the underlying argument, there are doubts about
the generalization’s validity. Even if it is granted that unemployment is
alien to hunting-gathering peoples, there is no systematic evidence that
unemployment or its equivalent increased in England over the period in
which there was the great expansions of capital offenses (supra); and there
is now systematic U.S. evidence that is contrary to the theory (Galster and
Scaturo 1985). Defenders of the theory cannot account for such cases by
revising it so that the causal factor is really class conflict rather than
unemployment. That revision would eliminate any testable

generalization, because there is no measure of class conflict.
The paucity of policy implications. The policy implications of the

punishment theories are far more obscure than those of the deterrence
doctrine. Generalizing, theories about either the aims or the efficacy of
criminal justice are more deserving than theories about the causes or
particular features of criminal justice. The fact that all of the causal
theories are old indicates that the judgment expressed by the generalization
has come to have a large following in recent decades.

To be sure, there is room in criminal justice studies for diverse
theories, even theories about the unintended and unrecognized
consequences of criminal justice. Yet few subjects studied by social and
behavioral scientists rival criminal justice when it comes to potential
policy implications; hence, it is hardly radical to promote those theories
that promise the greatest realization of the potential. In any event, the

greatest mistake that students of criminal justice can make is to assume
that theories are not needed if a line of work has policy implications.
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