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Torture and an Ethics of
Responsibility

Oren Gross

University of Minnesota Law School, Minneapolis

May torture ever be morally or legally justified or excused? This article argues
that an absolute legal ban on torture ought to be maintained. However, in truly
catastrophic cases the appropriate method of tackling extremely grave national
dangers and threats may call for going outside the legal order. The way to deal
with the ‘‘extreme’’ or ‘‘catastrophic’’ case is neither by ignoring it nor by using it
as the center-piece for establishing general, ex ante, policies. Rather, the focus is
on the possibility that truly exceptional cases may give rise to official
disobedience: Public officials may act extralegally and be ready to accept the
legal ramifications of their actions. Law, Culture and the Humanities 2007; 3: 35� 54

I. Absolute Prohibition on Torture

Torture is abhorrent. It violates the physical and mental integrity of the
person subjected to it, negates her autonomy, and deprives her of human
dignity. It reduces her to a mere object, a body from which information is to
be extracted. It coerces her to act in a manner that may be contrary to her
most fundamental beliefs, values, and interests, depriving her of any choice
and controlling her voice.1 No decent person should have any problem
subscribing to these notions. However, as Sanford Levinson reminds us, to
say that torture is wrongful does not necessarily end matters. There is a valid
argument between ‘‘those who view torture as so abhorrent that it ought
never be used under any conceivable circumstances, and those who are
willing to countenance the possibility that under some circumstances it is a
‘lesser evil’ that could be resorted to in order to prevent even greater evils.’’2

As this article seeks to demonstrate the debate over what I call preventive
interrogational torture � torture whose aim is to gain information that

Address for correspondence: Oren Gross, University of Minnesota Law School, 229 19th
Avenue So., Minneapolis, MN 55455. E-mail: gross084@umn.edu

1. A classic discussion is Elaine Scarry, The Body in Pain: The Making and Unmaking of the World 27�
59 (1985); see also Seth F. Kreimer, ‘‘Too Close to the Rack and the Screw: Constitutional
Constraints on Torture in the War on Terror,’’ 6 U. Pa . J. Const . L . 278, 295� 99 (2003);
Mordechai Kremnitzer, ‘‘The Landau Commission Report* Was the Security Service
Subordinated to the Law, or the Law to the ‘Needs’ of the Security Service?,’’ 23 Isr. L . Rev.
216, 248� 51 (1989).

2. Sanford Levinson, ‘‘In Quest of a ‘Common Conscience’: Reflections on the Current Debate
About Torture,’’ 1 J. Nat’l Security L. & Pol’y 231, 232 (2005).
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would assist authorities in foiling exceptionally grave terrorist attacks rather

than to obtain confessions or other evidence that may be used to bring the

subject of interrogation to criminal trial or to punish him � is more complex

and nuanced than the above diametrically opposed positions seem to

suggest.
Levinson is certainly correct in noting that the debate over the moral and

legal nature of the prohibition on torture is, for the most part, waged along

the fault lines between deontologists and consequentialists. It is but one

example (stark, to be sure) of the deep ideological schism between those who

believe that certain actions may be inherently morally wrong, regardless of

the consequences of such actions, and those who believe that the worth of

such actions is dependent on, and dictated by, their consequences. One may

support an absolute ban on torture even in times of great calamity.

Alternatively, one may believe that the duty not to torture, even if generally

laudable, is overridden, canceled, or trumped by competing values in

certain exceptional circumstances. To put it somewhat differently, the issue

at hand goes to the heart of the debate about means and ends, i.e., are there

‘‘limits on what may be done even in the service of an end worth pursuing �
and even when adherence to the restriction may be very costly’’?3

Elsewhere I expressed and explained my position in support of an

absolute legal prohibition on torture.4 Whether one accepts that there are

no circumstances under which use of torture is morally permissible, or

believes that there are situations in which resort to torture may be

defensible, supporting an absolute legal ban on torture makes sense. The

absolute proscription of torture poses no difficulty for the former. Yet, even

one who recognizes the moral complexities of an absolute ban on torture

ought, in my opinion, to support an absolute legal ban on torture for

pragmatic reasons that promote and facilitate the non-instrumental goals

and values that are usually associated with such an absolute ban.5 Thus, for

example, a categorical legal prohibition on torture is desirable in order to

uphold the symbolism of human dignity and the inviolability of the human

body. An absolute legal prohibition also plays a significant educational

function. It attaches special condemnation to torture. This message is, in

turn, directed not only inward, to the domestic constituency, but also

outward, to other nations and other international actors, sending a strong,

unequivocal message to countries around the world that such practices are

impermissible. Moreover, even if we acknowledge that the use of preventive

interrogational torture under certain extreme circumstances is inevitable,

it still makes good sense to reject absolutely the use of torture. As

Frederick Schauer argues, ‘‘[r]esisting the inevitable is not to be desired

because it will prevent the inevitable, but because it may be the best strategy

3. Thomas Nagel, ‘‘War and Massacre,’’ in Marshall Cohen et al (eds.), War and Moral
Responsibility 3, 4 (1974).

4. Oren Gross, ‘‘Are Torture Warrants Warranted? Pragmatic Absolutism and Official
Disobedience,’’ 88 Minn. L. Rev. 1481 (2004).

5. Op. cit., pp. 1500� 11.
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for preventing what is less inevitable but more dangerous.’’6 What is ‘‘less

inevitable but more dangerous’’ may be the use of interrogational torture in

less-than-catastrophic cases, for non-preventive purposes, or against persons

who are not ‘‘suspected terrorists.’’
Yet, those who support an absolute legal ban on torture must also

contend with the specter of catastrophic cases such as the paradigmatic

(albeit rare) ‘‘ticking bomb’’ case:7 The police have in custody a person who

they are absolutely certain has planted a massive bomb somewhere in a

bustling shopping mall. The bomb may go off at any moment, and there is

not enough time to evacuate the building. Thousands of casualties are

expected should the bomb go off. The only lead that the police have to

locate the bomb is the person in custody, but he refuses to reveal the location

of the bomb. Police investigators are certain, beyond any doubt, that the

only way of getting the information from him is by employing torture. They

are also confident that if torture is applied, the suspect will divulge correct

information about the location of the bomb, thus giving the bomb squad a

better chance of disarming it in time. To be sure, each of the elements of this

paradigmatic case may be heavily contested: How would the police be

certain that the person actually planted the bomb or otherwise knows of its

location? Indeed, how certain can they be that a bomb was, in fact, planted

and activated? Is torture the only means to extract the critical information

from the suspect, or perhaps is more investigative creativity needed on the

part of the police to come up with innovative ways to obtain co-operation

from the suspect?8 How can the police be confident that information

disclosed under torture will be correct?9 Is there really not enough time to

evacuate the premises and avoid loss of innocent life in that way? And so on.

Such challenges have led many to dismiss the ticking bomb scenario as a

mere artificial construct, a ‘‘strategy of evasion’’10 that at best diverts

attention from the realities of what Harold Koh calls ‘‘the banality of

6. Frederick Schauer, ‘‘May Officials Think Religiously?,’’ 27 Wm . & Mary L . Rev. 1075, 1085
(1986).

7. See, e.g. , Alan Dershowitz, Why Terrorism Works 140� 42 (2002); Eric A. Posner and Arian
Vermeule, ‘‘Should Coercive Interrogation Be Legal?,’’ 104 Mich . L . Rev. 671, 676� 77 (2006).

8. See, e.g. , John H. Langbein, ‘‘The Legal History of Torture,’’ in Sanford Levinson (ed.), Torture:
A Collection 93, 101 (Rev. ed., 2006) (quoting an observation made to Sir James Fitzjames
Stephen: ‘‘It is far pleasanter to sit comfortably in the share rubbing red pepper into some
poor devil’s eyes than to go about in the sun hunting up evidence’’).

9. It is often argued, especially in the context of evaluating the reliability of statements and
confessions made under pressure and coercion, that torture does not work in so far as it leads
to false statements by the persons undergoing interrogations, since they will say and admit to
anything in order to stop the violence perpetrated against them. For arguments about the
ineffectiveness of possible use of preventive interrogational torture in the particular context of
the ticking bomb case see, for example, Anne O’Rourke, Vivek Chaudhri and Chris Nyland,
‘‘Torture, Slippery Slopes, Intellectual Apologists, and Ticking Bombs: An Australian
Response to Bagaric and Clarke,’’ 40 U.S.F. L. Rev. 85, 100� 06 (2005); Philip N.S. Rumney,
‘‘Is Coercive Interrogation of Terrorist Suspects Effective? A Response to Bagaric and Clarke,’’
40 U.S .F. L . Rev. 479, 483� 84 (2006).

10. W. Bradley Wendel, ‘‘Legal Ethics and the Separation of Law and Morals,’’ 91 Cornell L. Rev.
67, 121 (2005). See also Jonathan H. Marks, ‘‘9/11�/3/11�/7/7�/? What Counts in
Counterterrorism,’’ 37 Colum. Hum. Rts. L. Rev. 559, 571� 74 (2006).
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torture � captors torture and act cruelly toward other human beings
because they can: because they have the power to do so, and the freedom to
do so,’’11 and may, in fact, lead to, and actively facilitate, the institutiona-
lization and normalization of torture and the creation of a ‘‘culture of
torture.’’12 This is so because of the creation of a constituency for torture,13

and the dilution of moral restraints in the relevant society.14

Assuming that torture may be deemed a more effective interrogation
technique than its alternatives, we can expect members of security services
to become increasingly more dependent on the use of such coercive
techniques in specific cases, justifying categorization of a larger number of
cases as ‘‘ticking bombs.’’ Their careers depending on their ability to foil
future attacks, interrogators are likely, when they believe they can get away
with it, to opt for those interrogation methods that are deemed to provide
the fastest answers.15 And what starts off as using exceptional methods in
exceptional circumstances may, with time, be internalized and applied in a
growing number of cases. ‘‘So it always happens that whenever a wrong
principle of conduct, political or personal, is adopted on a plea of necessity,
it will be afterwards followed on a plea of convenience.’’16 Hence, by
invoking fear through the use of extreme, yet unrealistic, construction of
facts that amounts to what David Luban describes as ‘‘intellectual fraud,’’17

those who invoke the ticking bomb scenario seek to force liberal
prohibitionists to concede that torture may be acceptable in the extreme
case, and then, once conceded the only thing that remains is haggling about
the price (i.e., how far should we go?). As Luban puts it: ‘‘Dialectically,
getting the prohibitionist to address the ticking time bomb is like getting the
vegetarian to eat just one little oyster because it has no nervous system.
Once she does that � gotcha!’’18

The invocation of the ticking bomb scenario may also be designed to
reconcile torture with liberal values by constructing a ‘‘liberal ideology of

11. Harold Hongju Koh, ‘‘Can the President Be Torturer in Chief ?,’’ 81 Ind. L.J. 1145, 1165
(2006). See also Henry Shue, ‘‘Torture,’’ in Sanford Levinson (ed.), Torture: A Collection 47, 56�
59 (Rev. ed. 2006); Kim Lane Scheppele, ‘‘Hypothetical Torture in the War on Terrorism,’’ 1
J. Nat’l Security L. & Pol’y 285 (2005).

12. See, e.g. , David Luban, ‘‘Liberalism, Torture, and the Ticking Bomb,’’ 91 Va. L. Rev. 1425,
1445� 52 (2005); Marcy Strauss, ‘‘The Lessons of Abu Ghraib,’’ 66 Ohio St. L.J. 1269, 1296�
99 (2005).

13. See, e.g. , Langbein, History of Torture , at 101 (suggesting that, ‘‘once legitimated, torture could
develop a constituency with a vested interest in perpetuating it’’).

14. Sanford H. Kadish, ‘‘Torture, the State and the Individual,’’ 23 Isr. L. Rev. 345, 353 (1989)
(‘‘[T]he legitimation of repugnant practices in special cases inevitably loosens antipathy to
them in all cases.’’); Luban, Liberalism , at 1444.

15. Philip B. Heymann, Terrorism, Freedom, and Security: Winning Without War 110 (2003).
16. Juilliard v. Greenman , 110 U.S. 421, 458 (1884) (Field, J., dissenting).
17. Luban, Liberalism , at 1427; Jeremy Waldron, ‘‘Torture and Positive Law: Jurisprudence for the

White House,’’ 105 Colum. L. Rev. 1681, 1715 (2005) (‘‘[T]he question [presented by the
ticking bomb scenario] . . . is at best silly and at worst deeply corrupt. It is silly because torture
is seldom used in the real world to elicit startling facts about particular ticking bombs . . . And
it is corrupt because it attempts to use a farfetched scenario, more at home in a television
thriller than in the real world, deliberately to undermine the integrity of certain moral
positions.’’).

18. Luban, Liberalism , at 1440� 41.
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torture’’ that justifies preventive interrogational torture in the face of danger
by detaching it from the illiberal roots of torture, divorcing torture from
pure cruelty.19 Luban’s position in this regard � finding the ticking bomb
scenario to constitute a misguided, and misguiding, point of reference in the
debate about the moral and legal permissibility of torture � is illuminating.
He suggests that in a world of uncertainty and imperfect knowledge, the real
debate is not between one guilty man’s pain and hundreds of innocent lives,
but rather ‘‘it is the debate between the certainty of anguish and the mere
possibility of learning something vital and saving lives.’’20 Luban rejects the
consequentialist argument that the morality of torture should be decided
purely by totaling up costs and benefits and argues that the ticking bomb
scenario portrays a picture of singular, exceptional, ad hoc decision to
torture in extreme cases whereas the reality of torture is one of an organized
social practice.21 Thus, if those who invoke the ticking bomb example seek
to demonstrate that prohibitionists prove too much by their case, the
counter-response is that the ticking bomb case proves too little. As Rosa
Brooks puts it: ‘‘the ticking bomb scenario tells us little of any real
import . . . there is no contradiction between an acknowledgment that one
would use torture in some situations and a simultaneous conviction that
torture is an absolutely and inherently wrong. This is because the lesson of
the various ticking bomb scenarios has nothing to do with human morality,
and everything to do with human psychology . . . The lesson . . . is that there
are pressures too terrible for most humans to withstand.’’22

One conclusion of the challenges to the ticking bomb case, which I fully
share, is that we should not be devising ex ante legal policies around such
rare exceptions. The risk of creating bad law (and ethics) to answer the
particular needs of such hard cases is, simply put, too great. Indeed, it seems
that most critics of the use of the ticking bomb case focus their attacks on
those who invoke that example for the purpose of constructing ex ante legal
rules that limit and constrain an absolute ban on torture. I fully share the
criticisms of such ex ante regulation of torture through judicial or legislative
mechanisms, but I do not believe that the same holds true with respect to
my proposal, as explained further below, to maintain an absolute legal ban
on torture while dealing with catastrophic cases such as the ticking bomb
example by way of a particularistic, ad hoc, ex post treatment. Furthermore,
while the ticking bomb case is rare in practice, it is not entirely hypothetical.
Some of the real-life examples that are cited in this regard are the 1995 plot
by al Qaeda to bomb eleven American airliners and assassinate Pope John
Paul II that was thwarted due to information obtained by the Philippine
police after torturing a Pakistani bomb-maker,23 and the use of, or threat of
using, torture that led to the discovery of victims of kidnapping in

19. Op. cit., p. 1441.
20. Op. cit., p. 1444.
21. Op. cit., pp. 1445� 52.
22. Rosa Brooks, ‘‘Ticking Bombs & Catastrophes,’’ 8 Green Bag 2d 311, 313 (2005).
23. See, e.g. , Doug Struck, Howard Schneider, Karl Vick & Peter Baker, ‘‘Borderless Network of

Terror: Bin Laden Followers Reach Across the Globe,’’ Wash. Post , Sept. 23, 2001, at A1.
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circumstances that led the authorities to believe that they had little time (and

no alternatives) to find and rescue those victims.24

I would argue that there is a difference between ignoring completely truly

catastrophic cases and focusing our attention elsewhere when designing

general rules and policies. While general policies ought not to be

constructed around exceptional cases, one should not ignore the reality of

hard cases, however rare they may be. To deny the use of preventive

interrogational torture even when there is good reason to believe that a

massive bomb is ticking away in a crowded mall, is as cold hearted as it is to

permit torture in the first place. It is cold hearted because, in true

catastrophic cases, the failure to use preventive interrogational torture will

result in the death of a great number of innocent people. Upholding the

rights of the suspect will negate the rights, including the very fundamental

right to life, of innocent victims.
To deny the use of preventive interrogational torture in such cases is also

hypocritical: experience tells us that when faced with serious threats to the

life of the nation, government � any government � will take whatever

measures it deems necessary to abate the crisis.25 ‘‘There simply are cases in

which those who are at the helm of the State, and bear responsibility for its

survival and security, regard certain deviations from the law for the sake of

protecting the security of the State, as an unavoidable necessity.’’26

Ignoring the real-life consequences of catastrophic cases may result in

portrayal of the legal system as unrealistic and inadequate. As a result,

particular norms, and perhaps the legal system in general, may break down,

as the ethos of obedience to law is seriously shaken and challenges emerge

with respect to the reasonableness of following these norms. Thus, legal

rigidity in the face of severe crises is not merely hypocritical; it may be

detrimental to long-term notions of the rule of law. It may also lead to more,

rather than less, radical interference with individual rights and liberties.27

24. For a recent example see, Gross, Torture Warrants , at 1502� 03; Florian Jessberger, ‘‘Bad
Torture � Good Torture?: What International Criminal Lawyers May Learn from the Recent
Trial of Police Officers in Germany,’’ 3 J. Int’l Crim. Just . 1059 (2005).

25. Israeli Gov’t Press Office, ‘‘Commission of Inquiry into the Methods of Investigation of the
General Security Service Regarding Hostile Terrorist Activity’’ (1987), reprinted in 23 Isr. L. Rev.
146, 183 (1989) [hereinafter Landau Report ]; Arthur Koestler, Promise and Fulfilment, Palestine
1917� 1949 , at 134 (1949) (‘‘It is impossible to fight ruthlessness with considerateness, guile
with sincerity. Opponents in battle, like partners in understanding, must meet on a common
plane � which is inevitably that of their lowest common denominator.’’); Yale Kamisar,
‘‘Physician Assisted Suicide: The Problems Presented by the Compelling, Heartwrenching
Case,’’ 88 J. Crim. L. & Criminology 1121, 1144� 45 (1998).

26. H.C. 463/86, Barzilai v. Gov’t of Israel , 40(3) (1986) P.D. 505, reprinted in 6 Selected Judgments of the
Supreme Court of Israel 1, 63 (1988) (Ben-Porat, J.); see also Alan M. Dershowitz, ‘‘Is it Necessary
to Apply ‘Physical Pressure’ to Terrorists � and to Lie About it?,’’ 23 Isr. L. Rev. 192, 192
(1989) (‘‘We know, of course, what all governments would actually do under these conditions of
tragic choice: they (or more precisely, some flak-catching underling) would torture (with the
implicit approval of the powers-that-be). But could the government justify it?’’).

27. See, e .g., Bruce Ackerman, ‘‘The Emergency Constitution,’’ 113 Yale L.J. 1029, 1030 (2004)
(‘‘If respect for civil liberties requires governmental paralysis, serious politicians will not
hesitate before sacrificing rights to the war against terrorism. They will only gain popular
applause by brushing civil libertarian objections aside as quixotic.’’).
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A conditional ban on torture imposes high social and individual costs, but so
too does an absolute ban.

An uncompromising absolute prohibition on torture sets unrealistic
standards that no one can hope to meet when faced with extremely exigent
circumstances. Such unrealistic standards would, in fact, either be
ineffective or would be perceived as setting double standards. The drafters
of the Model Penal Code identify the problem when they suggest that duress
ought to be made a valid defense to all criminal charges because: ‘‘law is
ineffective in the deepest sense, indeed ... it is hypocritical, if it imposes on
the actor who has the misfortune to confront a dilemmatic choice, a
standard that his judges are not prepared to affirm that they should and
could comply with if their turn to face the problem should arise.
Condemnation in such a case is bound to be an ineffective threat; what
is, however, more significant is that it is divorced from any moral base and is
unjust.’’28

Thus, the possibility of the catastrophic case presents the open-minded
supporter of an absolute ban on torture with a tragic choice. Relegating the
extreme case to mere irrelevance does not make the choice less tragic, nor
does it make a real problem ‘‘go away.’’ A meaningful solution to the legal
and moral dilemmas that are presented by the catastrophic case depends on
acknowledging, and accounting for, all the relevant values and interests at
stake.

Obviously, for advocates of absolute prohibition on torture, the creation
of ex ante legal rules or authorizations for the use of torture in catastrophic
cases � e.g., by way of legislation that explicitly acknowledges and permits
the resort to torture under such circumstances or by way of judicially
promulgated torture warrants � is unacceptable and undesirable.29

Yet, as Martha Nussbaum suggests, no ‘‘sensible moral position would
deny that there might be some imaginable situations in which torture . . . is
justified.’’30 Absolutists that face the dilemmatic choices that catastrophic
cases present seek ways to resolve that tension. They may redefine the scope
of applicability of the prohibition on torture or the scope of the dilemmatic
choices presented by the catastrophic case. For example, they may engage in
definitional balancing, carving out relatively narrow definitions of, or
relatively broad exceptions to, the relevant rights and duties.31 Accordingly,

28. 1 Model Penal Code and Commentaries , § 2.09, at 374� 75 (1985); see also Rosa Ehrenreich Brooks,
‘‘Law in the Heart of Darkness: Atrocity & Duress,’’ 43 Va. J. Int’l L . 861 (2003); Valerie Epps,
‘‘The Soldier’s Obligation to Die When Ordered to Shoot Civilians or Face Death Himself,’’
37 New Eng. L. Rev. 987 (2003).

29. See, e.g. , Gross, Torture Warrants , at 1534� 53.
30. Eyal Press, ‘‘In Torture We Trust?,’’ The Nation , Mar. 13, 2003 (quoting an e-mail from

Professor Nussbaum to The Nation ).
31. Charles L. Black, Jr., ‘‘Mr. Justice Black, the Supreme Court, and the Bill of Rights,’’ Harper’s

Magazine 63 (Feb. 1961), reprinted in Charles Black, The Occasions of Justice: Essays Mostly on Law
89, 97 (1963) (absolutism understood as balancing which is limited to definition of the scope of
a right).
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it may still be possible to contend that the prohibition on torture is absolute

when applied , while conceding that it is not applicable to every situation.32

However, most absolutists seem to resolve the dilemma by conceding that

catastrophic cases call for exceptional treatment.33 While the nature of such

exceptional treatment may be the subject of further debate � for example,

as to whether it calls for the suspension or qualification of otherwise

applicable moral norms or whether such general moral norms continue to

apply even to the exceptional case, which is still recognized as creating

exceptional circumstances � the significant point is recognizing the need to

engage in this debate and acknowledging the relevance and significance of

the catastrophic case.
Charles Fried, for example, argues generally that rights may be absolute

within their scope of application.34 He acknowledges, however, that this

argument runs into difficulties when applied to a case ‘‘where killing an

innocent person may save a whole nation.’’35 Fried concedes that ‘‘[i]n

such cases it seems fanatical to maintain the absoluteness of the judgment,

to do right even if the heavens will in fact fall.’’36 The regular norms that

ought to apply in ordinary times lead to a ‘‘fanatical’’ result when made to

apply in exceptional situations. Fried resolves the tension between the

general absolutist view of rights and the relativist approach taken in

such ‘‘extreme cases’’ by appealing to the notion of the ‘‘catastrophic’’

case and regarding it as ‘‘a distinct concept just because it identifies

the extreme situations in which the usual categories of judgment (including the

category of right and wrong) no longer apply.’’37 Fried’s solution to the

conundrum of the catastrophic case treats that case as governed by a

wholly different set of ‘‘categories of judgment,’’ thus resolving the tension

by removing one component � the prohibition on torture � from the

equation.

32. Frederick Schauer, ‘‘Speech and ‘Speech’* Obscenity and ‘Obscenity’: An Exercise in the
Interpretation of Constitutional Language,’’ 67 Geo. L.J. 899, 903 (1979) (‘‘[A]bsolute in force
is not the same as unlimited in range.’’).

33. See, e.g. , Ronald Dworkin, ‘‘The Rights of Myron Farber,’’ N.Y. Rev. Books , Oct. 26, 1978, at 34;
Robert Nozick, Anarchy, State, and Utopia 30 n.* (1974); Michael Walzer, ‘‘Political Action:
The Problem of Dirty Hands,’’ in Marshall Cohen et al. (eds.), War and Moral Responsibility 62,
63� 64 (1974); Nagel, War and Massacre , at 6; Michael S. Moore, ‘‘Torture and the Balance of
Evils,’’ 23 Isr. L. Rev. 280 (1989). See also Brooks, Ticking Bombs , at 313 (‘‘I readily concede that I
would use torture were I the protagonist in the ticking bomb scenario. In fact, it would take far,
far less than a nuclear bomb in New York to get me to torture someone . . . if I believed
torturing someone would prevent my own child from suffering, I would turn to torture in a
heartbeat. But there is no contradiction between an acknowledgment that one would use
torture in some situations and a simultaneous conviction that torture is an absolutely and
inherently wrong.’’); Storer H. Rowley, ‘‘Israel Debates Beating Terror Suspects,’’ Chi. Trib .,
Sept. 3, 1995, at C24 (quoting an Israeli government official speaking after a series of
homicide bus bombings in Jerusalem and Tel Aviv: ‘‘I’m a lawyer . . . but if it were my daughter on
that bus, I’d want them to beat . . . a suspect to stop it .’’).

34. Charles Fried, Right and Wrong (1978).
35. Op. cit., p. 10.
36. Op. cit.
37. Op. cit. (emphasis added).
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Charles Black, another thoughtful advocate of absolutist prescriptions,

suggested that speaking of an absolute right not to be tortured ‘‘most

faithfully approximates and renders the attitudes and probable actions of

most decent people when it comes to torture.’’38 However, while generally

defending an absolutist view of constitutional rights against balancing

arguments, Black also recognized that the right not to be tortured could

not be absolute. The ticking bomb scenario undermined, in his opinion,

any credible argument to that effect.39 Black reconciles his general attitude

with the particular case of interrogational torture by suggesting that the

absolutist position means that justifications for infringing rights should be

disregarded unless they rise to an altogether different order of magnitude

from usual prudential considerations.40 Under this ‘‘orders of magnitude’’

approach, the absolute prohibition sets out a strong presumption against

the use of torture. However, that presumption is rebuttable. Yet, in order

to refute the presumption in any given case a showing must be made of

the exceptional magnitude of the risk involved. Only in such extreme cases

may the fundamental presumption against the use of torture be overcome.

In all other cases, torture is banned.41

Other sophisticated advocates of an absolute legal prohibition on

torture recognize that circumstances may exist, albeit rarely, in which use

of torture may be the only way to prevent large-scale devastation and

destruction and console themselves by noting that in such cases officials

‘‘will find the strength to take conscientious action, notwithstanding

the possibility of legal condemnation.’’42 In other words, such officials

may ‘‘choose to violate the law and otherwise peremptory moral norms

by ordering such torture.’’43 However, statements such as this do not

explain what is to happen next, i.e., once the official broke the law and

resorted to torture in order to prevent a mass atrocity. To be sure, it is

suggested that such an action may be taken by the official ‘‘notwith-

standing the possibility of legal condemnation.’’ Yet, that alone does

not explain what such legal condemnation may consist of. Is it only legal

condemnation that the actor needs to consider and be concerned about?

What factors affect the likelihood of such legal condemnation? And what

if instead of condemnation the actor receives accolades and commenda-

tions (from whom?). In short, what is missing is a fuller understanding

and appreciation of the possible legal ramifications of such action for the

official who chose to violate the law and for society at large.

38. Black, Mr. Justice Black , at 67.
39. Op. cit.
40. Op. cit., pp. 67� 68.
41. Op. cit. See also Frederick Schauer, Playing by the Rules: A Philosophical Examination of Rule-Based

Decision-Making in Law and in Life 196� 97 (1991) (‘‘presumptive positivism’’); Frederick
Schauer, ‘‘A Comment on the Structure of Rights,’’ 27 Ga. L. Rev. 415, 424 (1993).

42. Seth F. Kreimer, ‘‘‘Torture Lite,’ ‘Full Bodied’ Torture, and the Insulation of Legal
Conscience ,’’ 1 J. Nat’l Security L. & Pol’y 187 , 229 (2005).

43. Op. cit., p. 225.
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II. Official Disobedience

I suggest that the way to reconcile an absolute legal ban on torture with the

necessities of catastrophic cases is through official disobedience. In

circumstances amounting to a catastrophic case, the appropriate method

of tackling extremely grave national dangers and threats may entail going

outside the legal order, at times even violating otherwise accepted

constitutional principles.
When catastrophic cases occur, governments and their agents are likely to

do whatever is necessary � whether legal or not � to neutralize the threat.

Yet, to say that the authorities are going to use preventive interrogational

torture in catastrophic cases is not the same thing as saying that they should

be authorized to do so a priori , by way of ex ante legal rules or judicial torture

warrants. It is extremely dangerous to provide for such eventualities and

such awesome powers within the framework of the existing legal system

primarily because of the enormous risks of contamination and manipulation

of that system, and the deleterious message involved in legalizing such

actions.
Like everybody else, public officials must obey the law, even when they

disagree with specific legal commands. However, there may be extreme

exigencies when officials may come to regard strict obedience to legal

authority (e.g., an absolute legal ban on torture) as irrational or immoral.44

Those who insist on an unqualified rule of obedience to the law (at least

when public officials are concerned), no matter what the circumstances may

be, would resolve the official’s dilemma in such cases by finding that her

obligation to obey legal authority is undiminished by the exigency. Others

may argue that the decision whether to obey ought to be made on a case-

by-case basis, carefully comparing the relative costs and benefits of each

alternative. A particularistic calculus may lead to the conclusion that, at

least in some cases, the benefits of disobedience exceed its social costs.
The model of official disobedience suggests that public officials who have

to deal with catastrophic cases may consider the possibility of acting outside

the legal order while openly acknowledging their actions. When the official

determines that a particular case necessitates her deviation from a relevant

rule, she may choose to depart from the rule. Yet, such action would remain

extralegal regardless of the official’s reasons to follow that course of action.

In other words, not only does the basic rule � the absolute prohibition on

torture � continue to apply to other situations (that is, it is not canceled or

terminated), it is not even overridden in the concrete case at hand. The

acting official’s rule departure would constitute, under all circumstances and

all conditions, a violation of the relevant legal rule.
At the same time, whether the actor would be punished for her violation

remains a separate question. Society, as the imposer of authority, retains the

role of making the final determination whether the actor ought to be

44. Frederick Schauer, ‘‘The Questions of Authority,’’ 81 Geo. L.J. 95, 110� 15 (1992).
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punished and rebuked, or rewarded and commended for her actions. It

should be up to society as a whole, ‘‘the people,’’ to decide how to respond

ex post to extralegal actions taken by government officials in response to

extreme exigencies. As Frederick Schauer notes, in the context of the United

States: ‘‘[S]ociety presently strikes this balance pursuant to a procedure

under which ex post justified acts of disobedience to the law on the part of

officials are punished quite mildly, if at all, while ex post unjustified acts of

disobedience to the law are punished somewhat more heavily than those

same acts would have been punished merely for being bad policy.’’45 The

people may decide to hold the actor accountable for the wrongfulness of her

actions, or may approve them retrospectively. Thus, even when acting to

advance the public good under circumstances of great necessity, officials

remain answerable to the public for their extralegal actions.
Society may determine that the use of torture in any given case, even

when couched in terms of preventing future catastrophes, is abhorrent,

unjustified, and inexcusable. In such case, the acting official may be called

to answer for her actions and make legal and political amends. She may, for

example, need to resign her position, face criminal charges or civil suits, or

be subject to impeachment proceedings.
Alternatively, the people may approve the actions and ratify them. Such

ratification may be formal or informal, legal as well as social or political.

Legal modes of ratification include, for example, the exercise of prosecutor-

ial discretion not to bring criminal charges against persons accused of using

torture,46 jury nullification where criminal charges are brought, or executive

pardoning or clemency where criminal proceedings result in conviction. On

at least one occasion, presidential clemency was granted to eleven agents of

the Israeli General Security Service, including the Head of the Service, prior

to trial, blocking any future possibility of criminal proceedings being

brought against them.47 Governmental indemnification of state agents who

are found liable for damages in civil proceedings may also operate as ex post

ratification of the extralegal actions of those agents.
Acts of Indemnity offer another route to ex post ratification. In enacting

Acts of Indemnity the Legislative furnishes the government and its agents

45. Op. cit., p. 114.
46. Testifying before the Senate Judiciary Committee during the confirmation hearing of Attorney

General Gonzales, Dean Harold Koh of Yale responded to the question whether the President
should have constitutional authority to torture a suspect to get information about a ticking
time-bomb by suggesting that ‘‘the law should never preauthorize such a presidential decision.
If the President felt morally compelled to order torture in an extreme case, she should do so
with full awareness that she was facing potential criminal liability. A prosecutor would then
have to decide after the fact whether the circumstances that led to the decision were so dire
that the President should not, as a matter of prosecutorial discretion, be prosecuted.’’ Harold
Hongju Koh, ‘‘A World Without Torture,’’ 43 Colum. J. Transnat’l L . 641, 659� 60 (2005).

47. H.C. 428/86, Barzilai v. Gov’t of Israel , 40(3) (1986) P.D. 505. See also Mordechai Kremnitzer,
‘‘The Case of the Security Services Pardon’’ (1987) 12 Iyunei Mishpat 595; Pnina Lahav, ‘‘A
Barrel Without Hoops: The Impact of Counterterrorism on Israel’s Legal Culture’’ (1988) 10
Cardozo Law Review 529 at 547� 56; Yechiel Gutman, Taltelah ba-Shabak : ha-yoets ha-mishpati
neged ha-memshalah mi-parashat Tovyanski ad parashat Kav 300 (A Storm in the G.S.S. ) (Tel Aviv:
Yediot Aharonot, 1995), pp. 15� 133.
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with an after the fact, retrospective, ex post shield against claims and liability.
Albert Venn Dicey suggests that, ‘‘There are times of tumult or invasion
when for the sake of legality itself the rules of law must be broken. The
course which the government must then take is clear. The Ministry must break

the law and trust for protection to an Act of Indemnity.’’48 By enacting such Acts of
Indemnity Parliament, Dicey argues, ‘‘legalises illegality,’’ and ‘‘free[s]
persons who have broken the law from responsibility for its breach, and thus

make lawful acts which when they were committed were unlawful .’’49

Political and social ratification is also possible. A president who personally
authorizes the use of torture may be re-elected by a substantial majority in
free and democratic elections where the issue of torture constitutes a major
part of the pre-election public agenda. Alternatively, she may need to resign
her position or face impeachment proceedings. Yale Law Professor Charles
Black explained matters thus: ‘‘Once the torturer extracted the information
required . . . he should at once resign to await trial, pardon, and/or a
decoration, as the case might be.’’50 Honorific awards can establish ex post

ratification in appropriate circumstances. Withholding a decoration may
also send a strong message of rejection and condemnation.

The model of official disobedience emphasizes an ethic of responsibility
not only on the part of public officials, but also of the general public.
Officials will need to acknowledge openly the nature of their actions and
attempt to justify both their actions and their undertaking of those actions.51

This open acknowledgement and engagement in public justificatory exercise
is a critical component in the moral and legal choice made by the acting
officials. The public then must decide whether to ratify the relevant
extralegal actions. Thomas Jefferson analogized extralegal actions taken by
public officials on great occasions to acts of a guardian who is making an
advantageous, albeit unauthorized, transaction on behalf of her minor
ward. When the minor comes of age, the guardian must explain her actions
thus: ‘‘I did this for your good; I pretend to no right to bind you: you may
disavow me, and I must get out of the scrape as I can: I thought it my duty
to risk myself for you.’’52 During the process of ratification, each member of
the public becomes morally and politically responsible for the decision.
Such responsibility is assumed by, and through, the process of ratification or
rejection of the particular terrible things that have been done ‘‘in our
name.’’ Government agents must decide whether or not to act extralegally
in times of crisis. They must face that question as moral agents. But their
grappling with the question is then followed by a public assessment of that

48. Albert Venn Dicey, Introduction to the Study of the Law of the Constitution 272 (8th ed., Indianapolis,
IN: Liberty Classics, 1982) (emphasis added).

49. Op. cit., pp. 10� 11, 142.
50. A. Michael Froomkin, ‘‘The Metaphor Is the Key: Cryptography, the Clipper Chip, and the

Constitution,’’ 143 U. Pa. L. Rev. 709, 746 n.153 (1995) (relating Professor Black’s discussion of
torture and morality).

51. Mortimer R. Kadish & Sanford H. Kadish, Discretion To Disobey: A Study of Lawful Departures from
Legal Rules 5� 12 (1973).

52. Letter from Thomas Jefferson to John C. Breckinridge (Aug. 12, 1803) in Paul Leicester Ford
(ed.), The Writings of Thomas Jefferson 1136, 1138� 39 (1986).
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same question. In this instance, however, the answer carries not only moral

significance, but the potential for very real and tangible legal effects in the

form of sanctions that would be imposed on the actor when the public fails

to ratify her illegal actions.
In any event, even where the illegal actions performed by public officials

are taken to preserve and protect the nation, that alone does not, in and of

itself, make those actions legal. Necessity does not make legal that which

otherwise would have been illegal. It may excuse the actor from subsequent

legal liability, but only subsequent ratification may (but does not have to)

justify such extralegal conduct.53 Extralegal actions and constitutionally

permissible acts are not equal in obligation and force under the constitu-

tional scheme.54 The former are not made legal or constitutional as a result

of the necessity of the situation.
To acknowledge the possibility of extralegal action is not the same thing as

accepting limitless powers and authority in the hands of state agents. In a

democratic society, where values such as constitutionalism, accountability,

and individual rights are firmly entrenched and traditionally respected, we

can expect that the public would be circumspect about governmental

attempts to justify or excuse illegal actions even if taken, arguably, to

promote the general good. Moreover, we can and should expect public

officials to feel quite uneasy about possible resort to extralegal measures,

even when such actions are deemed to be for the public’s benefit. The

knowledge that acting in a certain way means acting unlawfully is, in and of

itself, going to have a restraining effect on government agents, even while

the threat of catastrophe persists. This is especially true in the context of

torture. Here, the strong commitment to the rule of law is strengthened by

the fact that the prohibition on torture ‘‘expresses one of the West’s most

powerful taboos.’’55 The absolute ban on torture has been internalized by a

great number of people around the world. This internalization makes it

more difficult for conscientious officials to resort to torture, whatever the

circumstances, since ‘‘torture simply is not done.’’ In addition to self-

policing internalization, the fact that the ban on torture is among the most

powerful taboos and torture is the subject of special moral and legal

condemnation means that an official who elects to deviate from this widely

accepted and entrenched norm is likely to suffer significant reputational

damage. This adds yet another layer to the ban’s effectiveness.
The need to give reasons ex post , i.e., the need to publicly justify or excuse

(not merely explain) one’s actions after the fact, emphasizes accountability of

government agents. The model of official disobedience puts the burden

squarely on the shoulders of state agents who must act, sometimes

extralegally, without the benefit of legal pre-approval of their actions by

53. Jules Lobel, ‘‘Emergency Power and the Decline of Liberalism,’’ 98 Yale Law Journal 1385,
1390� 97 (1989).

54. Marbury v. Madison , 5 U.S. (1 Cranch) 137, 176� 77 (1803); Schauer, Questions of Authority, at
102� 3.

55. ‘‘Is Torture Ever Justified?,’’ The Economist , Jan. 11, 2003, at 9.
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the courts or the legislature. Public officials have no one to hide behind.

They must put themselves on the front line and act at their own peril. If they

believe that the stakes are high enough to merit an extralegal action, they

may take such action and hope to be able to convince the public to see

things their way. As suggested above, the threshold of illegality provides an

intrinsic limit against a rush to employ unnecessary measures. The need to

give reasons for the extralegal conduct may also limit the government’s

choice of measures ex ante , adding another layer of restraint on govern-

mental action.56 Faced with the need to give reasons for her actions, a

public official may well decline to engage in extralegal measures and actions

unless she is confident that the people and their representatives will come to

see things her way and regard her action as necessary and legitimate. Even

then she may still hesitate to act unless she is confident that she will not

suffer personally for taking such actions.57 Open acknowledgment of

extralegal measures taken by government agents will contribute to reasoned

discourse and dialogue between the government and its domestic consti-

tuency, between the government and other governments, and between the

government and nongovernmental or international organizations. The

benefits of the ex post justificatory exercise are not confined to the domestic

sphere; it has international implications, both political and legal. Thus, for

example, the reasons put forward by a state to justify its actions may be

subject to scrutiny not only by other governments and nongovernmental

organizations, but also by judicial and quasi-judicial bodies such as the

European Court of Human Rights, the Inter-American Court of Human

Rights, and the United Nations Human Rights Commission.
By separating the issues of action (i.e., preventive interrogational torture)

and public ratification, and by ordering them so that ratification follows,

rather than precedes, action, the proposed model adds a significant element

of uncertainty to the decision-making calculus of state agents. This ‘‘prudent

obfuscation’’58 raises both the individual and national costs of pursuing an

extralegal course of action and, at the same time, reinforces the general ban

on torture.
With the need to obtain ex post ratification from the public, the official

who decides to use torture undertakes a significant risk because of the

uncertain prospects for subsequent ratification. The public may, for

example, disagree after the fact with the acting official’s assessment of the

situation and the need to act extralegally. Ratification would be sought

ex post , when more information about the particular case at hand may be

56. Frederick Schauer, ‘‘Giving Reasons,’’ 47 Stan. L. Rev. 633, 656� 57 (1995); see also Joseph M.
Bessette & Jeffrey Tulis, ‘‘The Constitution, Politics, and the Presidency, in The Presidency in
the Constitutional Order’’ 3, 10 (Joseph M. Bessette & Jeffrey Tulis eds., 1981) (arguing that
the need for public justification may influence the choice of political acts).

57. Schauer, Giving Reasons , at 656� 57; John E. Finn, Constitutions in Crisis: Political Violence and the
Rule of Law 30� 36 (1991); David Gray Adler, ‘‘The Steel Seizure Case and Inherent
Presidential Power’’ 19 Constitutional Commentary 155, 174� 75 (2002).

58. Dan M. Kahan, ‘‘Ignorance of Law Is an Excuse* But Only for the Virtuous,’’ 96 Mich. L.
Rev. 127, 139� 41 (1997).
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available to the public, and possibly after the particular danger (which the

use of preventive interrogational torture sought to avert) has been

eliminated. Under such circumstances, it is possible that calm and

rationality, rather than heightened emotions, would govern public discourse,

emphasizing further the risk for the official in acting first and seeking

approval second. The public may also determine that the extralegal actions

violated values and principles that are too important to be encroached

upon, as a matter of principle or in the circumstances of the particular case.

The greater the moral and legal interests and values infringed upon, the less

certain the actor can be of securing ratification.
Uncertainty is also important because it reduces the potential risk of

under-deterrence that is involved in the possibility of ex post ratification.

Under-deterrence may be a significant concern if interrogators have good

reasons to believe that ratification will be forthcoming in future cases where

they employ preventive interrogational torture.59 As Dicey openly acknowl-

edges in the context of Acts of Indemnity in the United Kingdom, the

expectation of the executive that such Acts will be passed by Parliament

‘‘has not been disappointed’’ as a matter of history and experience.60 Acts of

Indemnity have, in fact, been ‘‘passed by all governments when the occasion

requires it.’’61 This would seem to eliminate, or at least minimize

significantly, any uncertainty on the part of public officials about the

prospects of ex post ratification. As David Dyzenhaus argues: ‘‘If the Extra-

Legal Measures model were public, as it must be if it is to promote

deliberation, the expectation would be generated of after-the-fact validation

of illegal official acts. In an atmosphere of fear that expectation would likely

be met rather easily, especially when the threat is, or is claimed to be, a

constant one and the government successfully manipulates public opi-

nion.’’62

Under-deterrence may result from what Meir Dan-Cohen calls condi-

tions of low ‘‘acoustic separation’’ between conduct rules and decision

rules.63 Low acoustic separation increases the likelihood that officials will be

familiar with both sets of normative messages and will be able to act

strategically. This creates substantial risks of undesirable behavioral side

effects on the part of officials, e.g., by allowing decision rules � which

recognize the possibility that agents who resort to extralegal actions in

59. John T. Parry & Welsh S. White, ‘‘Interrogating Suspected Terrorists: Should Torture Be an
Option?,’’ 63 U. Pitt. L. Rev. 743, 764 � 65 (2002); see also Sanford Levinson,
‘‘‘Precommitment’ and ‘Postcommitment’: The Ban on Torture in the Wake of September
11,’’ 81 Tex. L. Rev. 2013, 2045� 48 (2003) (suggesting that the norm against torture is likely to
be under-enforced).

60. Dicey, Law of the Constitution , at 144.
61. Mitchell v. Clark , 110 U.S. 633 at 640 (1884).
62. David Dyzenhaus, ‘‘The State of Emergency in Legal Theory,’’ in Victor V. Ramraj, Michael

Hor, and Kent Roach (eds.), Global Anti-Terrorism Law and Policy 65, 72� 73 (2005). See also
Henry P. Monaghan, ‘‘The Protective Power of the Presidency,’’ 93 Columbia Law Review 1, 26
(1993).

63. Meir Dan-Cohen, ‘‘Decision Rules and Conduct Rules: On Acoustic Separation in Criminal
Law,’’ 97 Harvard Law Review 625, 636� 41 (1984).
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extreme cases may be let off the hook � to affect the conduct of the officials

in specific cases (i.e., state agents resorting to such extralegal actions

knowing, or at least having good reason to believe, that they will enjoy

immunity against criminal charges and civil claims).64 However, the element

of uncertainty that is so critical to the model presented in this article acts to

minimize the risks of behavioral side effects. The more uncertain are the

substance and the operation of the decision rules � which are, in the context

of the model, directed at the general public as the ex post decision-maker �
and the greater is the personal risk involved in wrongly interpreting either of

those, the greater the incentive for individual actors to conform their action

to the conduct rules � primarily the rule of obedience � and eschew the

urge to act extralegally.
Even if we accept that there exists a good chance that ex post ratification

will be forthcoming, there are still significant costs to acting extralegally.

Even if the public ratifies the decision to use preventive interrogational

torture in a specific case, there may be personal implications for the officials

involved in the decision to apply torture. These implications emanate, for

example, from the anxiety that ratification will, in fact, not follow or because

ratification may not be comprehensive and fully corrective. Subsequent

ratification may, for example, shield the actor against criminal charges, but

not bar victims of torture from obtaining compensation in civil proceedings.

Similarly, when ratification assumes the guise of an executive pardon or

clemency, it eliminates the criminal penalty that was imposed on the

individual actor, but it neither removes the ordeal of criminal prosecution

nor the condemnation associated with criminal conviction.65 Indeed, if we

wish to increase the costs of extralegal actions even further we can introduce

a duty of compensation and reparations � which can be imposed on the

individual public officials or on the state � to those who were the victims of

such actions, whether or not the actions have enjoyed ex post ratification.66

When we broaden our view to incorporate not only domestic but also

international legal rules and norms, the costs of acting extralegally are

increased, adding yet another disincentive to engage in such conduct. Thus,

even if the use of torture in any given case is domestically excused ex post , it

may be subject to a different judgment on the international plane. This may

have significant consequences both for the individual actor (i.e., the

interrogator) and her government. First, torturers may be subject to

criminal and civil proceedings in jurisdictions other than their own, and

may also be subject to international criminal prosecution. Second, the ban

on torture is non-derogable under the major international human rights

conventions. As such, no argument of public emergency can justify or

excuse a deviation from the prohibition. State agents who engage in acts of

64. Op. cit., pp. 631� 32.
65. See, e.g. , Leon Sheleff, ‘‘On Criminal Homicide and Legal Self Defense,’’ 6 Plilim 89, 111� 12

(1997); see also Kamisar, Physician Assisted Suicide , at 1143� 44.
66. See, e.g., Levinson, Precommitment , at 2049� 50; Mark Tushnet, ‘‘Defending Korematsu?:

Reflections on Civil Liberties in Wartime,’’ (2003) Wisconsin Law review 273, 307.
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preventive interrogational torture implicate their government in violation of

the nation’s international obligations and expose it to a range of possible

remedies under the relevant international legal instruments.
Thus, the official disobedience model imposes a significant burden on

public officials. They must act in the face of great uncertainty. At the same

time the model does not completely bar the possibility that interrogational

torture will be used by officials and later ratified by the public. It simply

makes it extremely costly to resort to such drastic measures, limiting their

use to exceptional exigencies.
The more uncertain it is that ratification will be forthcoming, the more

uncertain its potential scope, and the greater the personal risk involved in

interpreting wrongly either of those is, the greater the incentive for

individual actors to conform their action to the existing legal rules and

norms and not risk acting outside them. The burden lies squarely on the

shoulders of the public officials who must act, sometimes extralegally,

without the benefit of legal pre-approval of their actions by the courts or the

legislature. Public officials have no one to hide behind. They must put

themselves on the front line and act at their own peril. Furthermore, ex post

ratification serves, at most, as an ad hoc, individualized defense to specific

state agents against civil or criminal charges in particular cases. It cannot

serve as a general, institutional, conduct-guiding rule to be relied upon

ex ante.67 Subsequent ratification may only be available to individual public

officials after the fact, and thus, does not set a priori guidelines for action.68

The individualized nature of subsequent ratification is significant for yet

another reason. Institutionalizing interrogational torture reinforces � for

example, by conferring imprimatur of legality and legitimacy � social,

hierarchical structures that authorize individuals, namely the interrogators,

to act violently. As Robert Cover warned in his aptly named Violence and the

Word , ‘‘Persons who act within social organizations that exercise authority

act violently without experiencing the normal inhibitions or the normal

degree of inhibition which regulates the behavior of those who act

autonomously.’’69 In such circumstances it is much more likely that resort

will be made to violence in interrogations. On the other hand, the need to

act extralegally and hope for subsequent ratification focuses on individual

behavior. It is not amenable to institutionalization. It is left up to the

individual interrogator to determine whether to use violence in any given

case. Acting at her own peril, the interrogator acts much more as an

autonomous moral agent than as an agent for the hierarchical institution

which she serves.

67. H.C. 5100/94, Pub. Comm. Against Torture in Israel v. The State of Israel , 53(4) P.D. 817, at paras.
36� 37; Kadish, Torture, at 352; Kremnitzer, Landau Commission Report , at 237� 43; Mordechai
Kremnitzer & Reem Segev, ‘‘The Application of Force in the Course of GSS Interrogations*
A Lesser Evil?,’’ 4 Mishpat U’Mimshal 667, 694, 705 (1998).

68. See, e.g. , Kadish, Torture , at 347 (‘‘[W]hile a person may justifiably use cruel methods to obtain
information in certain extraordinary situations, a state may not justifiably so provide in its law,
but must rather maintain a flat and unqualified ban against such measures.’’).

69. Robert M. Cover, ‘‘Violence and the Word,’’ 95 Yale L.J. 1601, 1615 (1986).
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The public official is burdened with a very heavy burden. As Sanford
Kadish suggests, ‘‘Would not the burden on the official be so great that it
would require circumstances of a perfectly extraordinary character to
induce the individual to take the risk of acting? The answer is of course yes,
that’s the point.’’70 Thus, we may sum up the official disobedience model by
quoting Thomas Jefferson’s observation: ‘‘The officer who is called to act on
this superior ground, does indeed risk himself on the justice of the
controlling powers of the constitution, and his station makes it his duty to
incur that risk . . . The line of discrimination between cases [where such
action is necessary and where it is not] may be difficult; but the good officer
is bound to draw it at his own peril, and throw himself on the justice of his
country and the rectitude of his motives.’’71

III. Torture and Clemency

Austin Sarat and Nasser Hussain demonstrate persuasively that the power
of executive clemency, when exercised in capital punishment cases,
constitutes a ‘‘legally sanctioned illegality,’’ and ‘‘lawful lawlessness.’’72 In
the context of such cases, executive clemency is unique and exceptional as it
is the only power that can ‘‘undo death’’ once it has been prescribed as
punishment in a particular case.73 Part of the broader spectrum of executive
prerogative, ‘‘clemency’s efficacy is bound up in its very disregard of
declared law.’’74 Clemency is essentially lawless. Sarat and Hussain make an
interesting link between the power of executive clemency � situated as it is
in the logic and rhetoric of mercy � and executive emergency powers,
connecting the two through overarching inquiries about the nature of
sovereignty and about the relationship between rules and exceptions.75

They also remind us that for John Locke the power of prerogative
encompassed executive discretion, the power of pardon and the power to
act without the prescription of positive law, and in appropriate cases, even
against it. As Locke famously wrote, the executive prerogative was the
power ‘‘to act according to discretion, for the public good, without the
prescription of the law, and sometimes even against it . . . prerogative can be
nothing, but the people’s permitting their rulers, to do several things of their
own free choice, where the law was silent, and sometimes too against the
direct letter of the law, for the public good; and their acquiescing in it when

70. Kadish, Torture , at 355.
71. Letter from Thomas Jefferson to John B. Colvin (Sept. 20, 1810), in Ford, Thomas Jefferson ,

p. 1231 at 1233. See also Amnon Reichman, ‘‘When We Sit to Judge We Are Being Judged:
The Israeli GSS Case, Ex Parte Pinochet and Domestic/Global Deliberation’’ 9 Cardozo J. Int’l
& Comp. 41, 67� 68 (2001).

72. Austin Sarat & Nasser Hussain, ‘‘On Lawful Lawlessness: George Ryan, Executive Clemency,
and the Rhetoric of Sparing Life,’’ 56 Stan. L. Rev. 1307, 1312� 21 (2004).

73. Op. cit., p. 1313.
74. Austin Sarat, ‘‘Mercy, Clemency, and Capital Punishment: Two Accounts,’’ 3 Ohio St. J. Crim

L . 273, 275 (2005). See also Austin Sarat, ‘‘Putting a Square Peg in a Round Hole: Victims,
Retribution, and George Ryan’s Clemency,’’ 82 N.C. L. Rev. 1345 (2004).

75. Sarat & Hussain, Lawful Lawlessness , at 1314.
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so done.’’76 Thus, it was ‘‘nothing but the power of doing public good

without a rule.’’77 Locke considered such power as necessary in order to

deal with situations when strict and rigid observation of the laws might lead

to grave social harm.78

Is this account of the power of the prerogative, including the power of

pardon, different from the official disobedience model? Is the latter but a

reflection of the former?
One obvious distinction is that the power of executive clemency, as

Sarat and Hussain note correctly, is today incorporated into a broader

constitutional scheme. It is ‘‘part of a received constitutional schema

and not just some archaic residual of a once absolute power,’’ and

hence still ‘‘legal’’ even while being unlawful. While its contours are not

pre-defined by that constitutional framework and could not be so detailed

and prescribed, it remains the case that such a fundamentally unlawful

power is still constitutional and, as such, is legally sanctioned. This

distinction sets it apart from the official disobedience model which is not

integrated into constitutional structures. If the power of clemency is a

legally sanctioned illegality, the official disobedience model speaks of

illegality that is not similarly legally sanctioned. In fact it is precisely one

of its claims that it, and the actions taken under it, do not come from

the law, although they can be evaluated and judged ex post from within the

existing legal system.
Moreover, while the Lockean prerogative power may indeed be seen as a

prototype of the official disobedience model, it is lacking a crucial

accountability concept that is incorporated into the latter model. Locke

focuses on implicit, general, ex ante public acquiescence in the exercise of the

prerogative power. According to Locke, ‘‘prerogative can be nothing, but the

people’s permitting their rulers, to do several things of their own free choice,

where the law was silent, and sometimes too against the direct letter of the

law, for the public good; and their acquiescing in it when so done.’’79 When the

ruler applies his prerogative power for the public good, such action is

considered appropriate, right, just and legitimate. An appropriate exercise

of the prerogative power is legitimate per se and ex ante due to the implicit

acquiescence of the public to any such exercise (albeit not necessarily to the

specific use of the prerogative power in the circumstances of any particular

crisis). There is no need for any further public involvement. In conflating

the two issues � action and ratification � the Lockean model fails to impose

the ethic of responsibility that is central to our model. Whereas Locke puts

his trust in an implicit, general, ex ante public acquiescence in the exercise of

an executive power to act outside the law, official disobedience insists on an

ex post act of ratification (or rejection). Extralegal actions cannot be justified

76. John Locke, ‘‘The Second Treatise of Government,’’ in Two Treatises of Government ’’ 160, 164
(Peter Laslett ed., 1988) (1690).

77. Op. cit., ’ 166
78. Op. cit., ’’ 159� 60.
79. Op. cit., ’ 164 (emphasis added).
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merely by reference to the motives of the actors, laudable as these may be.
Rather, a separate and independent ex post ratification process must take
place in order for the extralegal action to be justified or excused. In the
absence of such ratification the actor may be subject to legal sanctions for
violating the dictates of the law, albeit for what may be noble reasons.
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