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ARTICLE

September 11 Victims, Random Events, and
the Ethics of Compensation

EDWARD L. LASCHER JR.
California State University, Sacramento

MICHAEL R. POWERS
Temple University

The authors focus on a relatively unexplored aspect of the September 11, 2001, terrorist
attacks—the extent to which it was ethically appropriate to compensate victims of that trag-
edy, especially in comparison to victims of other unfortunate events. After providing back-
ground on federal disaster and victim compensation policies, the authors offer a set of princi-
ples for determining when the government should provide direct reimbursement to victims
for losses incurred, drawing on both deontological and utilitarian reasoning. The authors
then apply these standards to the September 11 attacks and other unfortunate events such as
the Oklahoma City bombing.

Keywords: victim compensation; terrorism victims; disaster insurance

INTRODUCTION

In the aftermath of the September 11, 2001, terrorist attacks, attention inevi-
tably has focused on deterrence, detection, security system design, and means of
addressing the immediate aftermath of an attack. As is evident from the other
articles in this issue, much important work has been done in these areas. We have
learned about how organizations determine the security challenges they are
likely to face, about the role of interagency coordination in facilitating responses
to terrorist events, and about how emergency response efforts can be best struc-
tured to minimize harm after an event occurs. We commend the other authors in
this issue for addressing such topics.

Yet another aspect of September 11 has received considerably less atten-
tion—the issue it raises about the appropriate circumstances in which the gov-
ernment should compensate victims of unfortunate events. Although we may
hope that the government is now better prepared to prevent another attack from
occurring and for dealing with it swiftly and effectively if it does, even the most
optimistic among us acknowledge that these efforts cannot be 100% successful.
Unfortunately, we face the possibility that there will be more American terrorist
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victims in the future. What does the government owe them? And how does what
the government owes them compare to what it owes victims of natural disasters,
smaller scale criminal acts, and so on? Our study focuses on such questions.

The importance of these questions is underscored not only by the scale of the
2001 attacks but by the swift federal action for compensating September 11 vic-
tims—action that in many ways represented a sharp break with previous federal
policy. Less than 2 weeks after the September 11 attacks, the U.S. Congress
passed and President George W. Bush signed the Air Transportation Stabiliza-
tion Act. This legislation established the September 11 Victim Compensation
Fund of 2001, along with addressing a variety of matters relating to the health of
the airline industry. The fund was to provide money to victims (or families of
deceased victims) who had suffered physical harm as a result of the airplane
crashes and the destruction they caused. The act was passed so quickly that there
was barely any discussion in Congress, let alone in the public at large, regarding
the appropriate role for the federal government in compensating people who are
victims of horrific events. This is all the more notable as the federal government
had played only a minimal role in helping victims of earlier terrorist attacks
(Mostaghel, 2001). Compensation for even American victims of other terrorist
attacks, including the bombings of the federal building in Oklahoma City and
the U.S. embassies in East Africa as well as the earlier attack on the World Trade
Center itself, was much less extensive than for September 11 victims (“Is a
Fireman’s Life Worth Less Than a Banker’s?,” 2003).

To what extent is there an ethical rationale to justify the Victim Compensa-
tion Fund? The answer to this question is of more than academic concern: It
affects how we ought to respond to future unfortunate events, including some
that are quite different from those that occurred on September 11. Yet to the
extent people have written about the September 11 compensation scheme, the
focus has been on the details of the specific plan and their justification. We aim
to put the Victim Compensation Fund in the larger context of principles that sup-
port government-provided, taxpayer-supported compensation.

Our aim is explicitly normative. Although the question of why the govern-
ment enacts (or fails to enact) a compensation scheme is an interesting one, our
primary concern here is with what the government should do. Recognition of
how the government tends to respond to crises may affect policy recommenda-
tions. For example, previous work has shown that the public tends to be espe-
cially sensitive to certain types of unusual, highly vivid disasters, and this may
lead to unusual political pressures to address such events (Birkland, 1997;
Smetters, 2003; Sunstein, 2002). In reviewing the history of American risk man-
agement public policy, David A. Moss (2002) highlighted the existence of a pos-
sible “commitment problem” whereby the government predictably will provide
compensation for certain types of disasters, thereby potentially reducing will-
ingness to purchase insurance before the occurrences of these events (see also
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Brown, Kroszner, & Jenn, 2002). If such a response is likely, certain policy
choices may not be feasible in the real world. Yet for our purposes, practicality is
secondary; we first wish to assess what policy is desirable and why. And absent a
clearer rationale for making distinctions among victims, we believe the
government is more likely to make mistakes in allocating scarce resources.

In addition, our analysis is limited to the extent to which government should
reimburse victims after a harmful event has occurred. As an alternative, it is pos-
sible for the public sector to provide disaster insurance before the fact (or rein-
surance to assure that private insurers are able to meet obligations). Such an
alternative may well be less costly or more socially desirable in other ways,
including promoting social justice (see Dworkin, 2000, for a discussion of how
insurance schemes can play an integral role in advancing justice while respect-
ing individual choices). However, so far the government has generally not acted
in this manner, and we assume that this will remain the case over the short run.
That is, we assume that as was true of the September 11 attacks, certain sorts of
disasters or other harmful events will occur without victims holding a govern-
ment insurance policy. On the other hand, we will discuss at some length the
implications of the availability of private insurance for subsequent government
compensation of victims.

Our analysis is further limited to situations in which (a) the direct victims of
untoward events are a small subset of the entire population and (b) the govern-
ment retains significant fiscal capacity to meet a wide variety of obligations.
Consider by contrast the aftermath of a widespread nuclear attack on the United
States. In such a situation, it might reasonably be argued that all Americans were
victims and there is no reason to distinguish some from others. Furthermore, the
government’s capacity to meet any obligations beyond coping with citizens’
immediate needs would presumably be eliminated. Naturally, there is an entire
continuum of possibilities with respect to the portion of Americans who are vic-
tims; the relevant point is simply that our analysis is less applicable to situations
close to a doomsday scenario.

We also concentrate mainly on the obligations of government writ large
rather than focusing on the obligations of particular levels of government. How-
ever, toward the end of the article we give some consideration to federalism
issues and the distribution of federal and state responsibilities.

The organization of the remainder of the article is as follows. We begin by
briefly reviewing the status of disaster/terrorism insurance and compensation in
the United States and the unique characteristics of the September 11 Victim
Compensation Fund. We then present a set of standards that might be used to
evaluate future instances in which victim compensation could be provided and
explain how these standards were derived. Next, we analyze some real-world
cases in terms of our standards. Finally, we discuss some secondary consider-
ations related to the standards and conclude.
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HOW THE AMERICAN GOVERNMENT HAS RESPONDED TO
VICTIMS OF TERRORISM AND OTHER DISASTERS

In the latter half of the 20th century, the U.S. federal government assumed
increasing responsibility for addressing the consequences of major natural
disasters (Moss, 2002; Smetters, 2003). The government extended its efforts at
providing emergency assistance to victims, offered reconstruction funding, and
authorized low-interest loans to people who had suffered losses. The Federal
Emergency Management Agency (FEMA) was established in 1978 to coordi-
nate disaster relief efforts. Moss (2002) wrote, “Without a doubt, [by the 1990s]
the federal government had come to assume a pivotal role in the overall manage-
ment of natural catastrophe risk” (p. 260).

Nevertheless, the federal government’s increasing role did not extend to full
compensation for economic losses (including loss of future earnings) experi-
enced by natural catastrophe victims who were uninsured or underinsured (i.e.,
did not hold policies that provided sufficient benefits to cover all their losses). In
addition, although federal disaster insurance emerged as an agenda item in the
1970s and bills were introduced in Congress to establish a national disaster
insurance system, no action was taken (Moss, 2002).

Furthermore, whereas the federal government’s role in helping victims of
terrorism had grown over time, it was still limited in scope (Mostaghel, 2001). In
the aftermath of the Iran hostage crisis for instance, Congress enacted the Hos-
tage Relief Act of 1980, which provided such benefits to victims as reimburse-
ment for medical expenses resulting from the hostage ordeal, deferral of taxes
and penalties, and reimbursement for educational and retraining expenses.
However, no direct monetary compensation was provided. Subsequently, Con-
gress passed and then-President Ronald Reagan signed the Victims of Terrorism
Compensation Act, which provided for the care and welfare of the victims of ter-
rorism and their families (Mostaghel, 2001). However, the cash reimbursement
was to be limited to those taken hostage while working for or providing service
to the American government. In the aftermath of the terrorist-caused explosion
of Pan Am Flight 103 over Scotland, Congress passed new legislation to aid
families of victims without a government connection through such means as
providing crisis teams. And following the explosion of the federal building in
Oklahoma City, Congress authorized providing grants to states for emergency
relief of terrorist victims. All of the aforementioned measures were reactive in
nature; as Mostaghel (2001) wrote, “Each new terrorism law is designed to fit a
particular circumstance. . . . Victims are generally defined on an ad hoc basis as
Congress reacts with legislation in response to a terrorist act” (p. 103).

By the end of the past century, the nation’s private insurance market for cov-
ering catastrophes was commonly seen as functioning poorly (Gersen, 2001).
Indeed, following a series of huge industry losses in the early 1990s (as the result
of such major national disasters as Hurricane Andrew and the Northridge, Cali-
fornia, earthquake), the insurance industry, which is normally hostile to federal
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involvement, took the unusual step of calling for more federal assistance in
meeting disaster claims. The expectation was that this assistance would be in the
form of reinsurance that would help companies cover unusual and costly cata-
strophic losses (Lewis & Murdock, 1996).

In this context, the legislation establishing the September 11 Victim Com-
pensation Fund represented a sharp break with the past (Vairo, 2002). Rather
than simply providing emergency assistance, the legislation specified that the
fund’s purpose was to “provide compensation to any individual (or relative of a
deceased individual) who was physically injured or killed as the result of the
terrorist-related aircraft crashes of September 11, 2001” (Section 403). Such
compensation was to cover both economic and noneconomic losses (i.e., pain
and suffering). The fund was to be administered through a special master
appointed by the U.S. Attorney General, who was to consider any “collateral
compensation” available to a claimant. But the mere existence of an insurance
policy would not necessarily relieve the government of at least partial responsi-
bility for compensating a victim.

Significantly, the clear aim of the Victim Compensation Fund was in large
part to protect the crippled airline industry from lawsuits (Melber, 2003). The
short title of the enabling legislation (Air Transportation Safety and Stabiliza-
tion Act) is notable in this regard, as is the fact that the legislation addressed
compensation for airlines, aviation insurance, and extension of airline tax provi-
sions before compensation for individual terrorism victims. Furthermore, the
law specifically precludes a fund claimant from subsequently pursuing civil
action to recover for September 11-related damages; specifically, the fund was
designed explicitly to eliminate lengthy and costly legal action.

Much of the subsequent attention to the Victim Compensation Fund, includ-
ing the very limited published academic work, focuses on implementation
details. Such details include the amount of discretion available to the special
master, the extent to which charitable contributions received by victims would
be considered collateral compensation, the extent to which payments to differ-
ent victims would be equalized or left to vary based on the victim’s income prior
to September 11, the adequacy of the benefit levels, and so on. (For helpful sum-
maries of many of these issues, see Bettelheim, 2001; Melber, 2003; Vairo,
2002.) Nevertheless, some victims and newspaper stories raised questions about
the fairness of federal compensation for September 11 victims relative to those
of other terrorist attacks. For example, Kenyan victims of the Nairobi bombings
questioned why they were not entitled to individual compensation even though
many were working for the U.S. embassy and harmed by the same group
responsible for the September 11 attacks (Walsh, 2002). And former Oklahoma
Governor Frank Keating led an ultimately unsuccessful effort to expand the Vic-
tim Compensation Fund to cover victims of the attack on the Murrah Federal
Building in Oklahoma City (Myers, 2002). Such sentiments underscore the
need to clarify the appropriate rationale for providing victim compensation.
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PROPOSED COMPENSATION CRITERIA

A set of principles is needed if government is to make distinctions in compen-
sating the victims of different types of unfortunate events. We will offer four
such principles in this section. Our principles are derived both from inductive
consideration of moral intuitions associated with particular cases as well as prior
literature on government obligations. Because both authors have written about
public policy with respect to insurance, we give significant consideration to
well-established issues in risk management and insurance, in particular, the
problems of moral hazard and adverse selection and the interplay of these practi-
cal phenomena with more theoretical considerations. Our analysis stresses the
responsibilities of both government and individuals as well as the utility of
outcomes.

We begin by posing the following broad question: When does government
have a moral obligation to provide compensation to victims?

Clearly, the most paternalistic view would be that government should com-
pensate victims of all of life’s uncertainties, from cradle to grave. Such an
approach naturally would include generous forms of the social insurance that
exists throughout much of the world today. For example, one would expect com-
prehensive social security programs for pensioners and the disabled as well as
comprehensive national health insurance. In addition, the most paternalistic
approach would provide government-financed life insurance for dependent
beneficiaries in the case of untimely death as well as various types of property-
liability insurance—automobile, workers’ compensation, professional mal-
practice, and so on—presumably on a first-party no-fault basis but including
compensation for pain and suffering as well as economic loss. Furthermore, the
fully paternalistic system would not be complete without affording pain and suf-
fering benefits for other untoward events not commonly insured (either pri-
vately or publicly) in today’s world, such as birth defects, degenerative disease,
poor upbringing, and so on.

Obviously, such a paternalistic system would be prohibitively expensive
even under the most ordinary, noncatastrophic conditions. In addition, the sys-
tem would be subject to intolerable degrees of moral hazard as individual citi-
zens would have little financial incentive to take reasonable precautions against
a wide variety of risks (for related reasons, we believe that such a paternalistic
system may also be unjust because it blurs the distinction between brute bad
luck and option bad luck; but we will postpone our discussion of these concepts
until the next section). Positing that this type of paternalistic system is prima
facie impracticable, we turn our attention to what the next most generous but
reasonably practicable compensation principle would be. In other words, hav-
ing acknowledged that the moral argument for comprehensive all-risk insurance
leads to a policy dead end, what more restrictive moral principle could we
impose?
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GOVERNMENT LIABILITY

Essentially, we need to introduce some further moral reason for government
to be involved in compensation; that is, something beyond the idea that it is the
responsibility of government to take care of all of its citizens’needs. One empiri-
cally evident candidate for this criterion is the concept of liability, or culpability
(see Stone, 1989, regarding the ubiquitous nature of justifying public policy
actions based on attributions of responsibility for harm). That is, it seems natural
to argue that government should compensate victims if government could have
done more to avoid/mitigate losses but failed to do so (or if indeed government
were directly responsible for exposing individuals to risk, as in a mandatory
inoculation program).1

To justify the liability criterion, one can look to work such as that of Arthur
Ripstein (1999) on the philosophical foundations of the civil justice (tort) sys-
tem. According to Ripstein, the tort system is attractive because it implicitly bal-
ances the goals of security and liberty; that is, tort law balances the security
interests of potential victims with the liberty interests of those who could harm
them through lack of reasonable care (or in the common parlance of the insur-
ance literature, tortfeasors). Usually, one thinks of balancing the interests of pri-
vate parties; however, in the case of government as the potential tortfeasor, one
can view government as standing in for a society with an obligation to compen-
sate an injured party. Essentially, the entire society places its liberty at risk
because compensation is provided from tax receipts.

As Ripstein (1999) noted, the central standard of tort liability is “reasonable
care.” In other words, the tortfeasor is held liable only if he or she fails to exer-
cise a level of care deemed reasonable by judicial fact finders. To be sure, the law
and public policy might well require a higher standard of reasonable care from
government because of its broad resources; however, such a standard should not
be confused with perfection.

Our first compensation principle is thus as follows:

1. Government should compensate victims of unpredictable events whenever it has
failed to take reasonable preevent risk control and risk reduction measures (and
especially in the extreme case in which government intentionally exposes certain
individuals to risk).

In applying this principle in practice, public policy makers would quickly
encounter the difficult question of whether certain actions of government can be
construed as reasonable. For example, in the context of the September 11
attacks, one might argue that various intelligence and security lapses of the gov-
ernment permitted the tragedy to occur. Would these lapses be evidence of gov-
ernment’s failure to take reasonable preevent risk control/reduction steps? If the
answer were yes in the case of September 11, would it necessarily be the same
for the Oklahoma City bombing? We think the answer here is clearly no.
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In the context of terrorism or other violent criminal activity, one useful mea-
sure of government liability for failure to take preventive action is the size or
extent of the criminal conspiracy involved. In other words, it seems more rea-
sonable to expect government intelligence, defense, and law enforcement agen-
cies to be able to prevent a criminal act perpetrated by a large international orga-
nization (e.g., al-Qaida) than one carried out by a conspiracy of two or three
individuals (as in Oklahoma City).

VICTIM RESPONSIBILITY

Continuing with the deontological analysis, we now turn to the role of indi-
vidual victims. Should the failure of individuals to take their own risk control
and risk reduction measures argue against government’s responsibility? In other
words, is there a contributory negligence clause in the social contract?

Clearly, it would seem that government should to an extent be absolved of
some of its obligation to compensate victims whenever (a) government is not
the direct cause of the untoward event and (b) the victims themselves made
themselves more vulnerable to loss by failing to take certain obvious and easily
manageable preevent actions. However, it also seems reasonable to argue that
government, being more resourceful and insightful than the individual (an
assumption that is not unreasonable in the insurance context, where the aggrega-
tion of data across numerous individuals is necessary for the understanding of
risks), should in most cases carry a heavier burden than the individual.

To answer this rather complex question, we find it helpful to employ a dis-
tinction made by Dworkin (2000) between brute bad luck (i.e., a bad outcome
that could not be anticipated, e.g., being hit by a meteor) and option bad luck
(i.e., a bad outcome that results from a deliberate gamble, e.g., losing money in
the stock market). Clearly, there are strong moral reasons for government to
address outcomes of the former type but not the latter if we wish to respect indi-
vidual liberty and allow people to take responsibility for their own deliberate
choices.

In this light, a victim’s failure to take reasonable preevent risk control or risk
reduction measures may lead to option bad luck and not justify government
compensation. If this failure to take risk control/reduction measures is actually
encouraged by the expectation of government compensation, then we face the
problem of moral hazard.

Similarly, a victim’s failure to arrange for reasonable preevent risk financing
also may result in option bad luck and not justify compensation. In this case, if
the failure of potential victims to take risk financing measures is encouraged by
the expectation of government compensation, then we face the commitment
problem identified by Moss (2002); if this failure is limited primarily to higher-
risk potential victims, then we have the problem of adverse selection.2 Under
this paradigm, government has a stronger reason for compensating victims if
private market insurance is either unavailable (as in the case of some property
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liability terrorism coverage) or unaffordable (e.g., if potential victims are simply
too poor to buy even the most reasonably priced policies3).

To address these issues, we add the following second and third compensation
principles:

2. Government’s responsibility to compensate victims under Principle 1 is lessened
if the victims failed to take reasonable preevent risk control or risk reduction mea-
sures (and especially if the compensation program itself were to create a signifi-
cant problem of moral hazard).

3. Government’s responsibility to compensate victims under Principle 1 is lessened
if the victims failed to take reasonable preevent risk financing measures (and
especially if the compensation program itself were to create a significant commit-
ment problem—e.g., adverse selection).

UTILITARIAN CONSIDERATIONS

Putting aside questions of the comparative responsibilities of government
and individuals for the moment, we now turn to an analysis of how government’s
actions can affect the utility of outcomes. From a strictly utilitarian perspective,
we ask, When is government compensation most useful in terms of maximizing
social welfare?

To some extent, this question is best answered on a case-by-case basis; how-
ever, from institutional experience, we can identify the following two types of
scenarios in which government action would be most helpful: (a) when the
financial stability—and possibly even existence—of private reinsurance mar-
kets is threatened and (b) when the absence of government compensation ipso
facto is likely to cause further significant loss or other negative consequences to
the economy or society as a whole.

Scenario A emerged in the wakes of several natural disasters (Hurricanes
Andrew and Iniki in 1992 and the Northridge Earthquake in 1994) as well as the
September 11 attacks and led to the creation of various public catastrophe insur-
ance funds (at the state level) and the Terrorism Risk Insurance Act of 2002,
respectively. Scenario B is one that frequently arises in property loss adjustment
when the lack of funds to replace a damaged roof can lead to further water dam-
age of a property. Obviously, this latter type of situation can apply equally well
to medical and liability contexts because the payment of economic and pain and
suffering claims immediately following a catastrophe may obviate the need for
lengthy and expensive litigation (a major objective of the Air Transportation
Stabilization Act of 2001).

These two scenarios are both addressed generically by our fourth compensa-
tion principle, as follows:

4. Government should compensate victims of unpredictable events when the failure
to compensate is likely to cause additional and significant negative economic/
social ramifications.
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It should be noted that real-world determination of such consequences is
likely to be difficult, and reasonable people may differ with respect to whether
the failure to compensate will cause significant hardships. Certain parties (e.g.,
the airline industry after September 11, 2001) are also likely to have tactical
financial reasons for exaggerating the potential ill results of a failure to compen-
sate. Consider for example the argument that a lack of government compensa-
tion might decimate the insurance industry because of the obligations insurance
companies would otherwise incur. Arguments of this type were offered after the
September 11 terrorist attacks. However, some have argued rather forcefully
(see Smetters, 2003) that the insurance industry was never in such shape follow-
ing September 11 as many imagined and that the industry has more capacity to
cope with terrorism losses than is commonly believed. We need not resolve
these types of empirical questions here. Although we believe our Principle 4 is
well justified, we recognize that actually demonstrating the ill consequences of a
failure to compensate may often be nontrivial.

APPLICATIONS AND DISCUSSION

To illustrate how the aforementioned compensation principles may be applied
in practice, we consider a number of real-world examples.

Example A: Should wealthy individuals living in hurricane-prone areas be
compensated for weather losses? In general, Principle 1 would not support this
type of compensation (unless it could be construed that government action/
inaction had intensified a hurricane’s impact). More specifically, Principle 2
would preclude government involvement because of the moral hazard problem
(i.e., if government were to subsidize property losses without regard to a
region’s inherent level of weather risk, then individuals likely would begin to
rely on this subsidy and overbuild in higher-risk areas). Principle 3 tends not to
support compensation because the wealthy owners presumably would have
been able to take some preevent risk financing measures even if private property
insurance were not available. Principle 4 holds out some hope of support if prop-
erty devastation in a particular seaside community were likely to lead to a major
downturn of the regional economy following the event. Yet it may be difficult to
demonstrate that the potential benefits of such compensation exceed the likely
costs, especially given alternative economic development options.

Example B: Should drug addicts who contract HIV receive government-
supported medical coverage? Principle 1 might support this type of compensa-
tion under the theory that government has not done enough (e.g., through educa-
tion and needle exchange programs) to help slow the spread of HIV infection.
However, Principle 2 would argue against compensation if it were believed that
the existence of medical subsidies would lead to the moral hazard problem of
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drug addicts being less careful in the use of needles. (This moral hazard problem
should not be confused with the separate moral hazard problem of needle
exchange programs encouraging greater amounts of drug abuse.) If drug users,
who are often poor and unemployed, do not have good access to medical cover-
age, then Principle 3 would speak in favor of compensation. From a broad public
health perspective, Principle 4 might be used to argue in favor of compensation
as part of a larger effort to slow the spread of the disease.

Example C: Should the federal government provide death benefits to the
civilian victims of September 11? Should it matter whether such victims had
their own life insurance coverage? As noted earlier, Principle 1 could be used to
justify compensation if one believed that the federal government failed to take
all reasonable steps to thwart a terrorist attack. Because moral hazard is unlikely
to be caused by government compensation in this case, Principle 2 would also
support compensation. However, because general life insurance policies are
widely available at reasonable premiums, Principle 3 would argue against com-
pensation for all but the poorest victims. Finally, Principle 4 would support com-
pensation packages for victims if the purpose of compensation were to preclude
massive litigation and substantial losses to certain economic sectors—most
specifically the airline industry—and the likely benefits of addressing these prob-
lems exceeded the expected costs.

Example D: Should the federal government provide death benefits to the
civilian victims of the Oklahoma City bombing? In light of the aforementioned
discussion of Example C, there are two significant differences between the cir-
cumstances of the Oklahoma City bombing and those of September 11; namely,
(a) that the criminal conspiracy underlying the Oklahoma City bombing was
much smaller than that of September 11 and therefore much harder for the gov-
ernment to detect and (b) that the victims of Oklahoma City did not have such
obvious targets of litigation as the various airlines and airports involved in the
September 11 attacks. These differences as they relate to Principles 1 and 4,
respectively, very likely explain the great disparity in actual government com-
pensation policies between the two events. Our analysis suggests that it may
have been ethically justifiable to treat these two events differently despite some
claims to the contrary.

SECONDARY CONSIDERATIONS

Even if consensus were to be reached on the standards for compensating vic-
tims, numerous secondary considerations present themselves. With an eye
toward offering a flavor of such considerations, rather than attempting to be
exhaustive, we will consider a few of these issues.
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LEVEL OF GOVERNMENT WITH RESPONSIBILITY

It is one thing to suggest that “government” should have responsibility; it is
another to indicate which level of government should bear the burden. There are
a number of factors here that are beyond the scope of this article, such as the
American tradition of regulating insurance at the state level and the existence of
extensive insurance expertise at that level. Nevertheless, our standards may pro-
vide some guidance.

Consider Principle 1 and Principle 4. The former might support state
responsibility as well as federal responsibility (e.g., in the case of harms suf-
fered by citizens because lax security at a state prison led to a prison break and
subsequent crime spree). On the other hand, Principle 4 generally would
involve repercussions for the entire economy, in which federal action would
seem most appropriate.

COMPENSATION OF CITIZENS VERSUS COMPENSATION OF NONCITIZENS

The example of the Kenyan victims of an earlier terrorist attack aimed against
American symbols raises the question of responsibility for non-Americans,
especially if they are directly involved with Americans (e.g., as embassy
employees). Here as well, there is a substantial literature on citizenship to be
considered. But once again, our standards may be of some assistance. For exam-
ple, consider foreign victims of attacks against U.S. embassies in Europe and
Africa. Ceteris paribus, the case for compensating Africans working at Ameri-
can embassies would seem to be given support under Principle 3 because of the
lack of other compensation likely available to such victims.

AMOUNT OF COMPENSATION TO BE PROVIDED DIFFERENT INDIVIDUALS

So far we have considered only whether government should provide com-
pensation and not how much reimbursement should be granted. We therefore
have avoided what became one of the thorniest issues in the debate over imple-
mentation of the September 11 Victim Compensation Fund—whether the same
level of compensation should be provided to the family of a deceased World
Trade Center investment officer earning a six-figure salary and the family of a
restaurant employee earning close to the minimum wage.

Although we acknowledge the significance of such questions, addressing
them goes beyond the scope of the present article. Moreover, it appears that our
principles may not go far in addressing distinctions across individual victims.
Consider Principle 1. On the one hand, it might seem to argue for relatively
equal payments because it relates to the government’s failure to meet its obliga-
tion to provide reasonable protection for each of its citizens; in that sense, all
victims are equal. On the other hand, to the extent that a compensation scheme
acts to correct specific losses as the result of failure to provide reasonable care
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(as in the tort system), it must be recognized that some people experience greater
losses than others.

CONCLUSION

As evidenced by the other articles in this issue, the September 11 terrorist
attacks raise management issues in numerous areas. There are enormous ques-
tions as to how to prevent future attacks as well as how to provide immediate
assistance to victims should an attack occur. From a risk management perspec-
tive, there are also major questions as to how to ensure that people can obtain
insurance prior to any similar attack.

We applaud other scholars for addressing such questions. But we also urge
researchers and society in general to face the sobering reality that despite our
best efforts, further harrowing events affecting many lives are likely to occur,
with many victims inadequately prepared to cope with the losses they suffer.
Policy makers and others need to think carefully about the circumstances that
would justify the government’s assuming the role of compensator of last resort.

NOTES

1. Note that from such a restrictive moral perspective, one could justify today’s social insurance
programs only by utilitarian arguments because it is generally not the government’s fault that its citi-
zens age, become disabled, and suffer from a variety of illnesses.

2. Adverse selection is likely to be the first manifestation of the commitment problem. In other
words, higher-risk potential victims generally will be the first ones to rely on expected government
compensation because they are the ones for whom private risk financing is most expensive.

3. In the case of poor potential victims, the most efficient and effective type of government inter-
vention might well be to provide more extensive preevent social insurance. This approach would
have the advantages of reducing the number of postevent petitions for compensation as well as treat-
ing the poor with dignity rather than as “beggars” after the fact. However, as noted earlier, our present
work is focused on postevent compensation schemes.

REFERENCES

Bettelheim, A. (2001, November 17). Policymakers struggle with issues of fairness and frugality in
compensating terrorism victims. CQ Weekly, p. 2733.

Birkland, T. A. (1997). After disaster: Agenda setting, public policy and focusing events. Washing-
ton, DC: Georgetown University Press.

Brown, J. R., Kroszner, R. S., & Jenn, B. H. (2002). Federal terrorism risk insurance. National Tax
Journal, 55, 647-657.

Dworkin, R. (2000). Sovereign virtue: The theory and practice of equality. Cambridge, MA: Harvard
University Press.

Gersen, J. E. (2001). Citizens, disasters, and the state. Unpublished manuscript.

Lascher, Powers / ETHICS OF COMPENSATION 293

 at SAGE Publications on September 2, 2009 http://abs.sagepub.comDownloaded from 

http://abs.sagepub.com


Is a fireman’s life worth less than a banker’s? America weighs compensation for victims of the
September 11, 2001 attacks on New York and Washington. (2003, April 12). The Economist,
367, 65-66.

Lewis, C. M., & Murdock, K. C. (1996). The role of government contracts in discretionary reinsur-
ance markets for natural disasters. Journal of Risk and Insurance, 63, 567-597.

Melber, J. D. (2003). An act of discretion: Rebutting Cantor Fitzgerald’s critique of the Victim Com-
pensation Law. New York University Law Review, 78, 749-781.

Moss, D. A. (2002). When all else fails: Government as the ultimate risk manager. Cambridge, MA:
Harvard University Press.

Mostaghel, D. M. (2001). Wrong place, wrong time, unfair treatment? Aid to victims of terrorist
attacks. Brandeis Law Journal, 40, 83-120.

Myers, J. (2002, May 23). ’95 compensation sought: Keating wants funds for OC bomb victims.
Tulsa World.

Ripstein, A. (1999). Equality, responsibility, and the law. Cambridge, UK: Cambridge University
Press.

Smetters, K. (2003). Insuring against terrorism: The policy challenge. Unpublished manuscript.
Stone, D. A. (1989). Causal stories and the foundation of policy agendas. Political Science Quar-

terly, 104, 281-300.
Sunstein, C. R. (2002). Risk and reason: Safety, law, and the environment. Cambridge, UK: Cam-

bridge University Press.
Vairo, G. (2002). Remedies for victims of terrorism. Loyola of Los Angeles Law Review, 35, 1265-

1294.
Walsh, D. (2002, October). African victims of Al-Qa’Ida forgotten. Independent, p. 21.

EDWARD L. LASCHER JR. is professor and chair, Department of Public Policy and
Administration, California State University, Sacramento. His research has focused on such
topics as the politics of ideas, direct democracy, and regulatory policy. Lascher is the author
of The Politics of Automobile Insurance Reform: Ideas, Institutions, and Public Policy in
North America, coeditor of Ambition and Beyond: Career Paths of American Politicians,
and coeditor of The Economics and Politics of Choice No-Fault Insurance. He also has writ-
ten several articles and book chapters.

MICHAEL R. POWERS is professor of risk management and insurance and director of the
Advanta Center for Financial Services Studies at Temple University’s Fox School of Business
and Management. He serves as editor of the Risk Management and Insurance Review, has
contributed to many academic journals and proceedings, and has coedited two books, The
Economics and Politics of Choice No-Fault Insurance and Global Risk Management: Finan-
cial, Operational, and Insurance Strategies. He also is the author of Icons, a science fiction/
fantasy novel. Prior to joining Temple, Powers was deputy insurance commissioner for the
commonwealth of Pennsylvania.

294 AMERICAN BEHAVIORAL SCIENTIST

 at SAGE Publications on September 2, 2009 http://abs.sagepub.comDownloaded from 

http://abs.sagepub.com

