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In Favor of "Presumptive Sentences"
Set by a Sentencing Commission*

Richard Singer

RICHARD SINGER is Professor of Law, Rutgers University, Newark, New Jersey, and Visit-

ing Professor, Benjamin Cardozo School of Law, New York.
*Copyright Richard Singer. An earlier version of this paper appeared in Criminal Justice Quar-

terly, January 1978, pp. 88-105.

The debate over "just deserts" as a sentencing principle continues in this
country. A common criticism of that principle is that legislatures will set
unreasonably high sentences. This problem might be avoided if the re-
sponsibility for setting sentence guidelines were confined to a separate
body-that is, a sentencing commission. Removed from the immediate po-
litical furor and composed of various representatives of the criminal jus-
tice community, as well as lay members, the sentencing commission would
both establish and revise sentencing guidelines for judges on the basis of
continuing collection of data.

The criticism that just deserts means unflexible, fixed sentences for ev-
ery offender is also misguided. The concept of the "presumptive sen-
tence," which will allow some flexibility for increasing or decreasing the
sentence, would still permit the sentencing judge to retain a reasonable
amount of (reviewable) discretion; "sentencing by computer" would not
occur.

In establishing the presumptive sentence as well as sentencing
guidelines, the sentencing commission would consider, but would not be
bound by, information and data on what judges in the jurisdiction are
currently doing. Indeed, one of the dangers is that the legislature, or some
other body, might simply adopt what is being done as what should be
done, a tactic that is both philosophically unjustified and pragmatically
dangerous.

The second part of the article rehearses the arguments for sentencing
reform and, in particular, for presumptive sentences. The fear that propo-
nents of commensurate deserts would remove the word rehabilitation
from the prison or even the dictionary is inaccurate. They simply seek, for
various reasons, to remove it from the purposes of sentencing.

THE NEED FORT SENTENCING COMMISSION

In the past few years, the ways in which and the purposes for which criminal
defendants are sentenced have come under increasing scrutiny.’ With each
new report, each new study, the cry for substantial reform in sentencing has

1. See, for example, Marvin E. Frankel, Criminal Sentences: Law without Order (New York:
Hill & Wang, 1972); David Fogel,"We Are the Living Proof ... ": The Justice Model for Correc-
tions (Cincinnati, Ohio: W. H. Anderson, 1975); Willard Gaylin, Partial Justice: A Study of Bias
in Sentencing (New York: Knopf, 1974); Leonard Orland and Harold R. Tyler, Jr., eds., Justice
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become louder. The reasons are many and need not be repeated at length here.
The studies have demonstrated that there is gross disparity in sentencing,2
with different sentences imposed upon similar offenders who have committed
similar offenses by the same judge on different days, different judges on dif-
ferent days, different judges on the same day, and different judges in different
jurisdictions. This disparity often seems tinted with racism, and the studies
confirm this to some degree: Black offenders receive somewhat longer sen-
tences for the same offenses than do white offenders.3 Moreover, there is no

agreement on the purposes for selection of confinement or probation, or for
duration of either.

I support, as a possible means of correcting many of these disparities, the
concept of &dquo;presumptive sentencing.&dquo; By this, I mean a sentencing scheme by
which the &dquo;normal&dquo; sentence for the &dquo;normal&dquo; burglar, for example, would be
predetermined, and sentencing judges could vary from that norm only in ex-
ceptional cases, justified by a written opinion. Appellate review would follow;
in the most persuasive model, the burden on appeal would be against the
deviate sentence, which would be upheld only if the appellate tribunal were
substantially convinced that the abnormal sentence was justified.

in Sentencing: Papers and Proceedings of the Sentencing Institute for the First and Second United
States Judicial Courts (Mineola, N.Y.: Foundation Press, 1974); National Advisory Commission
on Criminal Justice Standards and Goals, Corrections (Washington, D.C.: Govt. Printing Office,
1973), ch. 5; Andrew von Hirsch, Doing Justice (New York: Hill & Wang, 1976); Twentieth Cen-
tury Fund, Fair and Certain Punishment (New York: McGraw-Hill, 1976); Vincent O’Leary,
Michael Gottfredson, and Arthur Gelman, "Contemporary Sentencing Proposals," Criminal Law
Bulletin, September-October 1975, pp. 555-86; Patrick D. McAnany, Frank S. Merrit, and Edward
Tromanhauser, "Illinois Reconsiders ’Flat Time’: An Analysis of the Impact of the Justice
Model," Chicago-Kent Law Review, June 1976, pp. 621-62; Marilyn Kay Harris, "Disquisition on
the Need for a New Model for Criminal Sanctioning Systems," West Virginia Law Review, vol. 77,
no. 2 (1974), pp. 263-326; and Robert S. Raymar, "Criminal Dispositions for New Jersey: Pre-trial
Intervention, the Model Penal Code, and Just Deserts," Seton Hall Law Review, Fall 1976, pp.
1-66.

2. In addition to the literature in footnote 1, see, for example, Sandor Frankel, "The Sentenc-
ing Morass," Criminal Law Bulletin, May-June 1967, pp. 365-83. Not all differences in sentence
duration or type are disparity; only unjustified differences are disparate. Of course, much of the
current battle is over what justifies different sentences, but even the strongest advocates of indi-
vidualized sentences recognize that there are unjustified differences in sentences imposed upon
individual offenders.

3. A recent study demonstrated that, of defendants "equally situated" (e.g., without a prior
record), the sentences imposed upon black offenders by federal courts were approximately four
months longer than were those imposed upon white offenders, holding all other factors constant.
Lawrence P. Tiffany et al., "A Statistical Analysis of Sentencing in Federal Courts: Defendants
Convicted after Trial, 1967-68," Journal of Legal Studies, June 1975, pp. 369-90. Recently, the
New Jersey Correctional Master Plan Council found that the commitment rate for black violent
offenders was twice that for white violent offenders, although these data did not keep other
factors, such as past record, constant. The Master Plan called for study of these seriously alarm-
ing data.
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The idea of presumptive sentences based upon &dquo;just deserts&dquo; was enun-
ciated initially by two major studies, one written by Professor Andrew von
Hirsch of the Rutgers School of Criminal Justice (Doing Justice), the other by
the Twentieth Century Fund Project directed by Professor Allan Dershowitz
of the Harvard Law School (Fair and Certain Punishment). The concept enun-
ciated in those two books has received widespread acclaim. A tentative draft t
of an American Bar Association Committee on the Legal Status of Prisoners
recently endorsed the general concept of presumptive sentence durations.4
Three bills introduced into the United States Senate, including the one ul-
timately passed and now pending before the House of Representatives (S.
1437), each endorsed the general concept of presumptive sentencing.5 The
Master Planning Council of the New Jersey Department of Institutions and
Agencies dealing with correction recently released its report endorsing just
deserts sentencing,6 of which presumptive sentencing is a version. California,
Indiana, Illinois, and Arizona have already enacted differing versions of pre-
sumptive sentencing, and Oregon has effectively done so through legislation
affecting the parole process. Changes are being considered in at least a dozen
other states.
There is much legitimate debate about presumptive sentencing, and I will

discuss some of those points later in this article. First, I will attempt to dispel
misunderstandings and miscomprehensions about the contours and

pragmatics of these sentencing reform proposals, and urge that careful study
be given to the possibility of instituting presumptive sentencing through the
mechanism of a sentencing commission.

Presumptive Sentencing
and Judicial Discretion

Perhaps the most common reaction to the notion of presumptive sentencing is
that articulated by sentencing judges. Since, the argument goes, at least some
discretion should remain with sentencing judges (because, notwithstanding
the desire for equality of sentences, there are differences among offenders
which ought to be considered in sentencing), one must reject both just deserts
and presumptive sentencing. The notion that presumptive sentencing would
remove from the judge all or even much sentencing discretion is based upon
a misunderstanding of the concept of presumptive sentencing. To explicate
this more fully, I must explain two other terms: determinate and flat sen-
tences.

4. See American Bar Association, Joint Committee on the Legal Status of Prisoners, American
Criminal Law Review, Winter 1977, pp. 377-629.

5. S. 181 (Senator Kennedy); S. 204 (Senators Hart/Javits); S. 3752, 94th Cong. (Senator
Bentsen).

6. New Jersey Correctional Master Plan, March 1977.
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Determinate Sentences. A determinate sentence is simply a sentence for a
specified length of years/ It does not necessarily indicate that the offender
will serve all those years. Instead, it sets, in effect, a maximum period beyond
which the offender may not be confined. Thus, for example, each of the fol-
lowing is a determinate sentence scheme:

1. The legislature says that armed robbery shall be punished by six years
and that each judge must impose a sentence of six years in cases of armed
robbery.

2. The legislature says that each armed robber must be punished by a de-
terminate sentence between three and ten years. A judge is given the discre-
tion to elect the precise sentence (e.g., five, seven, nine years), but it must be
a single, fixed term of years rather than an open-ended, indeterminate sen-
tence (e.g., three to five years).

Flat Sentences. Flat sentences are determinate sentences in which there is no

possibility of reduction or increase during the time the offender is in-

carcerated. A flat sentence of five years would mean that the defendant would
serve r1o more and no less than five years in prison. Thus, this system
abolishes parole and good time, both of which can reduce the time during
which the offender is in the custody of the department or the time of actual
confinement. No variations from the sentence imposed by the judge are pos-
sible. Inherently, such a sentence must also be determinate; it would be incon-
gruous to speak of a flat sentence of three to five years, since there would be
no way of determining at which point the offender would be released between
the terms of three and five years.

Although a flat sentence must always be determinate, not all determinate
sentences-in fact, almost none of them in today’s world- are flat. Every sys-
tem purporting to have determinate sentences but in which there is good time,

7. Throughout this paper, the presumptive sentence is discussed in terms of years of in-
carceration. This is simply a matter of convenience, since the variations from the presumptive
sentence are more easily envisioned if all three (low, presumptive, high) are in terms of numbers.
In fact, however, it might well be (and indeed some, including myself, would argue that this
should be the case) that the presumptive sentence for many offenses should be nonincarcerative.
Nonconfinement sanctions, such as probation, shock probation, fines, split sentences (with
which I take issue), are all potential sentences and all potential presumptive sentences. Thus, for
example, for trivial property offenses the presumptive (i.e., usual, normal, expected) sentence
might be probation or a fine (say, three times the amount stolen). Though nonincarcerative, the
presumptive sentence must be as specific as terms of confinement; that is, the guideline for
shoplifting offenses should not simply read "presumptive sentence&mdash;nonincarceration." Instead,
it should specify "six months in a halfway house" or "three months’ probation" or a "fine of
three times the amount." Moreover, except in very rare cases, such nonincarcerative sanctions
should not be considered, even at the lowest part of the range, where the presumptive sentence
specifies incarceration. If the crime requires incarceration, the lowest possible sanction (i.e., where
all mitigating factors are present) should not be nonincarcerative but should be only a reduced
amount of incarceration. This last point, of course, is highly debatable.
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or parole, is really not a determinate sentence system. An offender given a
term of six years, for example, which looks like both a determinate and a flat
sentence, is actually receiving a term of two to six years, because, in almost
every state, parole eligibility will begin at one-third of the maximum sentence
(or earlier). Thus, far from being determinate, a term of six years in most
states is exceptionally indeterminate and relies upon a parole system of some
sort.

Neither a determinate nor a flat sentencing scheme is necessarily incon-
gruous with judicial discretion in sentencing. The second determinate sentenc-
ing scheme outlined above demonstrated wide judicial discretion since a range
of sentences was available to be imposed by the sentencing tribunal. Nor is a
&dquo;flat sentence&dquo; scheme necessarily nondiscretionary. A non-parole, non-
good-time system which allowed a judge to pick any term of years, from one
to one hundred, would be flat but totally discretionary. (This is very close to
what Maine has recently done.)

In addition to those sentencing schemes, of course, there is the openly &dquo;in-
determinate&dquo; scheme, in which the judge imposes a sentence with both a min-
imum and a maximum, within statutory authorization, expecting that the par-
oling authority will determine the exact time of release.
We therefore have three major variables in sentencing systems:
1. The amount of discretion the judge has in selecting a sentence.
2. Whether the sentence is determinate or indeterminate.
3. Whether the sentence is, as well, flat.

Given these variables, we can have any of the following composites:
1. A discretionary, indeterminate sentence.8 For example, the legislative

term is zero to three years. The judge may impose any indeterminate schemes
he wishes, with the expectation that correctional and paroling authorities will
select the precise release time.

2. A nondiscretionary indeterminate sentence. For example, the judge must
impose the statutorily mandated indeterminate scheme, such as zero to three
years. Paroling and correctional authorities determine release time, but the
only sentence available to the judge is zero to three years.

3. A discretionary, &dquo;determinate,&dquo; but nonflat sentence. The legislature
sets either a minimum and maximum (e.g., zero to three years) or a maximum
sentence only (e.g., three years). The judge selects a precise time within that
range (e.g., two years) as the maximum sentence.

4. A nondiscretionary, &dquo;determinate,&dquo; nonflat sentence. The legislature
sets a specific sentence (e.g., three years) for an offense, which the judge must
impose.
Because of the operation of good time and parole in instances 3 and 4, the

&dquo;determinate&dquo; sentence actually becomes indeterminate, with the minimum
time to be served equal to parole eligibility. In most cases, parole eligibility is

8. This model is adopted by the currently pending New Jersey Proposed Penal Code.
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set at one-third the sentence. Thus, assuming parole eligibility at one-third,
the statutorily mandated sentences in 3 and 4 effectively become one to three
years (not counting good time).

5. A discretionary, determinate, flat sentence. The legislature sets a max-
imum sentence but allows the judge to set any lesser sentence. There is no
good time or parole. For example, the legislative maximum is three years but
the judge imposes a sentence of one year.

6. A nondiscretionary, determinate, flat sentence. The legislature sets a
sentence which the judge must impose. There is neither good time nor parole.
For example, the legislature fixes the sentence at three years. The only sen-
tence the judge may impose is three years.
The possibilities may be illustrated as follows:

It is often thought that the concept of just deserts requires the model out-
lined in the sixth instance-a legislatively fixed, nonflexible, nonparoleable
sentence. But this is not necessarily the case. The presumptive sentence ap-
proach, while inherently downplaying or eliminating good time or parole,’
allows discretion on the part of the sentencing judge and therefore is really
more like model 5 than model 6.

Presumptive sentencing would require a judge to impose a selected sen-
tence, which is the &dquo;normal&dquo; sentence to be imposed for &dquo;normal&dquo; crimes

upon &dquo;normal&dquo; offenders in all cases, but would allow the judge to vary from
that presumptive sentence where there were aggravating or mitigating cir-
cumstances which could be articulated and which would be placed in writing,
subject to appellate review.
The presumptive sentence for robbery, to cite one example, might be one

year. In the normal case-in which the judge did not believe that there were
sufficient aggravating or mitigating circumstances-an offender convicted of
robbery would receive a one-year, flat serztence. If the judge found aggravat-
ing circumstances, the sentence might be increased to two years (again, flat
time); if mitigating circumstances were found, the sentence might be reduced
to six months. The guiding principle is that most sentences should be based on
the offense rather than on the personal idiosyncrasies of the offender, and
that this sentence can be articulated by a norm rather than a wide discre-
tionary range. Deviations from that norm must be justified by written rea-

9. See section beginning on page 410.
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sons, subject to further judicial scrutiny. And initially (or after common-law
development), the propriety of considering certain factors as mitigating or
aggravating would also be established.

Presumptive sentencing would have several benefits. First, sentences would
likely tend toward the normal, presumptive sentence simply because the
burden of producing written reasons of substance would deter judges from
imposing sentences that deviated from guidelines. Second, to the extent that
a judge contemplated a sentence outside the presumptive sentence range, he
would be required to think carefully about the reasons for doing so, in order
to articulate them in writing. It is possible that perceived reasons for variation
from the presumptive sentence would disappear in the light of the reassess-
ment necessary for written justification. Third, to the extent that judges did in
fact use their discretion to vary from the presumptive sentence and present
written reasons for such variations, a &dquo;common law&dquo; of sentencing might
develop. Written opinions from various judges would, in a period of years,
provide further material for analysis and evaluation to determine the reason-
ableness of our sentencing scheme.
Although presumptive sentencing is not at odds with judicial discretion in

sentencing, many models of presumptive sentencing do set limits on the
amount of variation allowed.10 A presumptive sentencing scheme which estab-
lished a presumptive sentence of two years but which allowed variations be-
tween one and seven years would not be very different from the old in-
determinate sentencing scheme. Instead, the variations from presumptive sen-
tencing should be confined to relatively narrow ranges. Thus, with a pre-
sumptive sentence of two years one would expect an aggravated sentence to
extend to no more than three years and a mitigated sentence to be reduced no
more than one year. Indeed, S. 1437, the federal bill, would keep the minimum
and maximum no more than one year or 25 percent apart. The question of the
upper and lower ranges of the aggravating and mitigating circumstances
would be determined by that agency establishing the sentencing scheme and
the presumptive sentences, as would the extent to which the circumstances
will affect the sentence. Since a second major misconception about presump-
tive sentencing is which agency will shoulder that task, I turn to that next.

Sentencing Commissions and Others

A second common criticism of presumptive sentencing stems from another
major misunderstanding-namely, that presumptive sentences and the range
of sentences allowed are to be set by the legislature. The fear is that the legisla-

10. For example, in California the presumptive sentence for a crime may be two years, the
lower range one year and the upper range three years. A two-year range is provided for almost
all crimes, with the middle sentence being the presumptive sentence-for example, six, seven, and
eight years, with seven being the presumptive sentence.
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ture will either react too harshly, setting exceptionally high presumptive sen-
tences in virtually all crimes, or allow such leeway for aggravating and
mitigating circumstances that it will effectively retain the current mode of
sentencing.&dquo; Indeed, the legislature has often demonstrated both extremes.
However, the presumptive sentencing scheme does not inherently rely upon
the legislature at all. The Kennedy bill (S. 1437) currently pending in the
United States House of Representatives would establish a sentencing com-
mission whose job would be to establish and monitor sentencing guidelines
for each offense within the jurisdiction. The sentencing commission, com-
posed of from five to nine persons, would publish a &dquo;schedule&dquo; of suggested
sentences. The schedules would be subject to public hearings and public
scrutiny but would remain in effect for a preestablished period. During this
time the sentencing commission would collect data concerning all sentences
imposed in the jurisdiction, all variations from the presumptive sentence, all
justifications for each variation, as well as any appellate opinions on sentenc-
ing. At the end of the period, such as the first year (and, indeed, at the end of
each year thereafter), the commission should evaluate all criticisms of its

schedule and, if necessary, propose revisions to the legislation. Thus, for the
first time an organization would be devoted solely to overseeing the sentenc-
ing process (but not to reviewing individual sentences).
The legislature would set the upper maximum sentences beyond which no

sentence could go. It might also define the minimum sentences permitted be-
cause of mitigating factors. For example, a legislature might say that the max-
imum sentence for armed robbery is five years. The sentencing commission
would then be free to establish the presumptive sentence for armed robberies
at, say, two years, proposing that only in exceptional cases should the max-
imum sentence (actual time served) be more than three years (if one wishes to
allow the aggravating circumstances to increase the presumptive sentence by
50 percent). All armed robbers might be required to serve a minimum of one
and one-half years. Thus, the range of sentences for armed robbery would, in
fact, be one and one-half to five years-a rather wide range within which the
sentencing judge’s discretion could operate. However, the assumption would
be that most armed robbers should be sentenced to two-year terms; only in the
exceptional cases would there be either increases or decreases of that sentence,
and in each case the justifications would be fully articulated.

It is important to underscore the notion that the sentencing commission
does not itself set sentences in any individual case, nor does it sit as an ap-
pellate tribunal. Its job is rule making: first, to set the sentencing guidelines
by which judicial discretion is measured; second, to collect data on all sen-
tences imposed in the jurisdiction for a given period of time in order to de-
termine whether judges are following the guidelines and, if not, whether

changes in the initial guidelines are justified.

11. See, for example, Franklin Zimring, "Making the Punishment Fit the Crime," Hastings
Center Report, December 1976, pp. 13-17.
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Having guidelines for sentencing discretion does not, of course, require that
there be a new agency developed, although this would seem to be a practical way
of articulating the purposes and principles of sentencing. While sentencing
judges themselves, without recourse to outside assistance or personnel, might
successfully determine a consistent presumptive sentence pattern,’2 several
difficulties do arise. One possible problem is the task of record keeping; an-
other is the propensity of judges, however well intentioned, to adopt, as de-
sirable and without scrutiny, their current sentencing practices, a danger
which I will discuss later in this paper.
As already noted, S. 1437 endorses the idea of a sentencing commission

much along the suggested lines. A variation of that proposal-put forward by
the United States Parole Commission and proposed but rejected in Minnesota
-would charge the sentencing commission with the duty of establishing
guidelines for the decision about whether to imprison, but would retain a
parole board of some sort to set durational guidelines. The arguments for such
a board follow:

1. While judges are more familiar with the problems of determining in-
carceration versus probation, they are not familiar with the realities of dura-
tional confinement. The assumption here, of course, is that the sentencing
commission would be composed solely of judges.

2. If judges do deviate frequently from the guidelines, there is a need for
some administrative agency to undo the disparity; by definition, the sentenc-
ing commission is not established to do this, and appellate courts are unlikely
to do so.

3. There is a need for some administrative agency to be able to act flexibly
when the sentencing commission changes guidelines. (For example, offender
A was sentenced to eight years for marijuana possession, which was regarded
as a serious offense. Later, the sentencing commission reduces the presump-
tive sentence to one year, or probation.) The assumption, probably correct, is
that neither the sentencing commission nor the appellate courts are in a posi-
tion to achieve this end.

The proposal is intriguing and certainly represents a means of retaining
parole boards. It resembles substantially the old California system, but with a
major difference-the establishment of guidelines both at sentencing and at
parole release. Nevertheless, I find the proposal wanting. First, the sentencing
commission should not be composed solely of judges. Second, the notion that
there might be widespread refusal of judges to follow the guidelines, and to
&dquo;cheat&dquo; by enunciating strange or ridiculous aggravating and mitigating fac-
tors, seems unwarranted, for several reasons: (1) When the United States Pa-
role Commission Guidelines were established, there was not substantial devia-
tion from them, and such deviation as did occur was corrected rather rapidly

12. Kress et al., Sentencing Guidelines: Structuring Judicial Discretion (Washington, D.C.:
Law Enforcement Assistance Administration, forthcoming).
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by administrative teaching sessions, which could be duplicated by statewide
judicial conferences; (2) the requirement that judges articulate their reasons
for departing from the guidelines will chill unwarranted deviation; (3) a pro-
vision could declare, as S. 1437 now declares, that a judge could vary the
sentence from the guidelines only if the commission had not &dquo;considered&dquo; the
factor upon which he relies; and (4) to the extent that the argument assumes
-or fears-that judges will desire to &dquo;cheat&dquo; in sentencing, it fails to consider
countervailing factors (such as the supervision of the state supreme court).
Nevertheless, it is possible to argue that, for some expressly limited period
after the sentencing commission is established, the parole board may remain
in existence to perform this function.&dquo; As to the third argument, this
assumes that changes in society’s perceptions of the seriousness of the crime
should be retroactive. In true just deserts terms, however, this is not necessar-
ily clear, since the offender (supposedly) was aware of the seriousness with
which society viewed the crime at the time of the act; there is no inherent
reason why he, although willing to commit the offense anyway, should reap
the benefit of a new perception. This may seem somewhat harsh, but surely
the burden is on the proponents, who otherwise adopt a just deserts approach,
to justify the contrary position. And this justification cannot be made in utili-
tarian terms, such as the effect on prisoner morale, since by definition the
approach is one of just deserts, not utilitarianism. Finally, if retroactivity as a
general principle is desirable, there would be no reason why it could not be
legislated or delegated to either the sentencing commission or the department
of correction, since the application of the new guideline should not require
substantial discretion.

Parole, Good Time,
and Other Administrative Mechanisms

Another misunderstanding about proposals for sentencing reform is the belief
that they will come to naught because of the retention of parole. Although this
is not inherent in any of the proposals or philosophies of sentencing reform,
most of the presumptive sentencing schemes anticipate the abolition of the
parole board as we now know it. Many cogent arguments for the abolition of
parole have been made in recent years,&dquo; and there is no need to rehearse them
all here. Basically, the major criticism of parole recognizes that the function it
should serve-that is, release of the offender when his return to society will be
productive-is simply beyond the scope of ordinary human ability. To ask
any group of human beings, however well motivated, to make those kinds of

13. See Andrew von Hirsch, Abolish Parole? (Washington, D.C.: Law Enforcement Assistance
Administration, forthcoming).

14. See New Jersey Association on Corrections, Special Study Committee on Parole Reform,
"A Way Out of Wonderland," Feb. 12, 1975. See also sources noted in footnote 1.

 by Books Editorial on March 11, 2009 http://cad.sagepub.comDownloaded from 

http://cad.sagepub.com


411

predictions is to engage in hyperbole and fantasy.--, Other objections to the
current operation of parole-such as the secretiveness, the potential for great
abuse, and the lack of due process-also militate in favor of abolition.
The presumptive sentencing scheme generally assumes the abolition of pa-

role, or at least the elimination of decision making that allows discretionary
release, so that the determinate sentence imposed by the judge (whether the
presumptive sentence or an aggravated or mitigated sentence) is very close to
a flat sentence. It is real time served.

However, presumptive schemes now pending before legislatures or adopted
in some states, such as California, are not in fact as flat as envisioned by the
presumptive sentence model. For example, California provides for &dquo;one-
third&dquo; good time; that is, for every two days that the prisoner spends in
confinement, and in which he is not guilty of a major disciplinary infraction,
he receives one day off his sentence. In most proposed models, good time
earned &dquo;vests,&dquo; so that it would not be possible, as it is now, to revoke good
time once the prisoner has earned it. These proposals, nevertheless, represent
situations 3 and 4 on the chart rather than situation 5.
The presence of good time is potentially incompatible with the true pre-

sumptive sentencing model, since the ideal behind presumptive sentencing is
that all offenders convicted of the same crime should, all other things being
equal, spend the same amount of time in the custody of the department-that
is, under confinement or some kind of supervision. The presence of good
time, particularly if it is subject to substantial discretion by the prison admin-
istration or by the parole board, undercuts the crux of presumptive sentenc-
ing : equality of actual time served.

Nevertheless, two reasons have been given for retention of good time even
with a presumptive sentence model. First, some correctional administrators
argue that they need good time as a control device. Without the threat that
good time may be revoked, they argue, it will not be possible to control their
institutigns: Prisoners will run amok, riots will ensue, and the whole system

15. See, for example, Andrew von Hirsch, "Prediction of Criminal Conduct and Preventive
Confinement of Convicted Persons," Buffalo Law Review, vol. 21 (1972), pp. 717-58.

Recent writings have suggested that recidivism can be predicted, at least when one is not talk-
ing about violent crime; these studies have been based primarily on the experience of the United
States Parole Commission with its salient factor score. Peter Hoffman and James Beck, "Salient
Factor Score Validation-a 1972 Release Cohort," Journal of Criminal Justice, Spring 1976, pp.
69-76; Peter Hoffman, James Beck, and Lucille DeGostin, "The Practical Application of a Severi-
ty Scale," in Parole: Legal Issues/Decision-Making/Research, William E. Amos and Charles L.
Newman, eds. (New York: Federal Legal Publications, 1975), pp. 169-87; James Beck and Peter
Hoffman, "Time Served and Release Performance: A Research Note," Journal of Research in
Crime and Delinquency, July 1976, pp. 127-32; and Peter Hoffman and James Beck, "Parole
Decision Making: A Salient Factor Score," Journal of Criminal Justice, Fall 1974, pp. 195-206.
Even with the accuracy indicated in these data, however, there is still a problem of false positives.
Nevertheless, to the extent that one eschews the concept of just deserts and adopts a utilitarian
approach (the purpose of the criminal sanction is to prevent further crime), these data will be
Important.
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will break down. However, not all prison administrators agree. In the last few
months, I have talked with correctional directors from five jurisdictions. One
indicated that &dquo;some&dquo; good time was necessary as a control device; two were
indifferent; one indicated he was attempting to abolish good time in his own
department because it was a &dquo;nuisance&dquo;; and the fifth indicated a desire for
unlimited discretion to revoke unlimited amounts of good time. Most states,
on the other hand, do have at least some system of good time, and many have
extensive and intricate procedures by which time off can be earned.’6
The second argument for retention of good time is that a system of flat

sentences without possibility of reduction would simply be too long, too

harsh, and too disproportionate to the offense; we must have some means of
maintaining the &dquo;dishonesty&dquo; of our present system. For example, although
the current average sentence imposed in New Jersey for all offenses is approx-
imately five years, the average time actually served for all offenses is twenty-
six months&dquo;-a substantial difference and one made possible by the avail-
ability of good time and parole. Good time reduces not simply the amount of
time a person may serve inside the prison but also, as administered in New
Jersey and in most other states, the parole eligibility date. Thus, a person
receiving a six-year sentence is theoretically eligible for parole at the end of
two years (i.e., one-third of the maximum). But in fact that person may be
eligible for parole in something like fourteen months (twenty-four months -
ten months’ good time). Thus, a six-year sentence turns into a fourteen-
month to a seventy-two-month sentence.

This system is said to be highly beneficial to everyone concerned primarily
because it is dishonest. A legislature may say to the public that it has author-
ized a six-year sentence for a given crime, and a judge may say to the public
that a six-year sentence has been imposed. Thus, the two agencies most public
and accountable purport to impose very high sentences. Tucked away in the
background and remaining far less visible is the parole board, which reduces
dramatically the actual sentence. The fear is that, if the legislature and the
public become aware that a six-year sentence really is a fourteen-month sen-
tence, they will react and require that a six-year sentence be a six-year sen-
tence ; most observers&dquo;, would agree that in most cases this would be grossly
disproportionate to the offense and, in addition, would require a tripling of
our institutional resources for correction. For these reasons, many urge that

good time be retained in the system of presumptive sentencing.

16. See Richard G. Singer and Richard C. Hand, "Sentencing Computations: Laws and Prac-
tices," Criminal Law Bulletin, May 1974, pp. 318-47.

17. See New Jersey Correctional Master Plan. In fact, the average prison time served by per-
sons convicted of nonviolent, property offenses is approximately eighteen months.

18. Within the past decade, responsible professionals have all endorsed the concept that in
virtually no instance should any sentence for any crime be more than five years. Each of these
proposals was written in the context of a system riddled with good time and parole, both of which
would reduce those five-year maximum sentences to far less than five years. Thus, it is reasonably
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It is hard to know how to respond to this because the sentences now imposed
in this country are clearly far in excess of those imposed anywhere else in the
Western world. The saving grace is that those harsh sentences imposed are
rarely ever served to maximum. If it is true that the terms imposed under a flat
presumptive-release-date model. The commission tells an offender, within

years for mugging or armed robbery, then those sentences-at least in my
opinion and, I think, in the opinion of most others-would be so dispropor-
tionate to the offense that some method would have to be retained to

ameliorate the punishment.
We do not know whether the pragmatic argument that the public would

simply not accept an eighteen-month, flat, determinate sentence for all armed
robberies is accurate, and perhaps some investigation of that argument should
be made. I do not adopt that view; I believe that good time should be abolished
and that a sentence imposed under a presumptive sentencing scheme should
be flat, with no good time, no parole, no potential for increase or decrease
from the sentence once imposed. This, however, brings us to the next issue in
presumptive sentencing: how to determine what the presumptive sentence
ought to be.

What Is a &dquo;Fair&dquo; Sentence?

As the discussion above has indicated, the actual time served in most states for
most crimes is about twenty-six months, a reasonable sentence. Of course,
this is only an average, so there are people serving greater and shorter sen-
tences, depending partly upon the seriousness of the crime. Therefore, one
starting place for determining the presumptive sentence for each offense
would be to look at the actual time now served for each offense by the average
offender. But such an approach can be only the first step. It should not be
assumed that what is now being done in terms of average time served is either
desirable or philosophically justifiable.19
However, this often has not been understood by those in the agencies.

Thus, the United States Parole Commission currently is using in essence a
presumptive-release-date model. The commission tells an offender, within
days after he arrives at the institution, the specific date of his release, assum-

accuiate to say that the weight of expert opinion in this field maintains that time actually spent
in confinement or even under supervision should be relatively short for most offenses. See, for
example, American Bar Association Project on Minimum Standards for Criminal Justice, Stan-
dards Relating to Sentencing Alternatives and Procedures (New York: American Bar Association,
December 1967), adopted by the House of Delegates; the U.S. National Advisory Commission on
Criminal Justice Standards and Goals, Corrections; and Council of Judges of the National Coun-
cil on Crime and Delinquency, Model Sentencing Act, 2d ed. (Paramus, N.J.: National Council
on Crime and Delinquency, 1972).

19. S. 1437 requires the sentencing commission to consider current figures as to time served,
but does not require an exact mimicking.
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Table I. United States Parole Commission Adult Guidelines

for Decision Making: Customary Total Time (in Months)
Served before Release (Including Jail Time)
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Table 1. Adult Guidelines for Decision Making (cont.)
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Table 1. Adult Guidelines for Decision Making (cont.)

NOTE: If an offense is not listed above, the proper category may be obtained by comparing
the severity of the offense with that of similar offenses listed.

If an offense behavior can be classified under more than one category, the most seri-
ous applicable category is to be used.

If an offense behavior involved multiple separate offenses, the severity level may be
increased.

If a continuance is to be recommended, allow 30 days (1 month) for release program
provision.
These guidelines are predicated upon good institutional conduct and program performance.

ing that he exhibits reasonable conduct inside the institution. No prediction,
and relatively little discretion, is involved in that process. The commission
simply uses a &dquo;matrix&dquo;; on one axis is the offense for which the offender has
been convicted, and on the other is a so-called salient factor score. (This
matrix is reproduced in Table 1, in part.) Thus, a person convicted of bribing
public officials would normally receive a sixteen- to twenty-month parole re-
lease date after first incarceration. If the salient factor score was very good, he
would receive a parole date which would effect release within twelve to six-
teen months; and if the &dquo;salient factor&dquo; score was very bad, release would
occur between twenty-four and thirty months after incarceration.
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The matrix came about because of a study conducted by Don Gottfredson,
now Dean of the Rutgers School of Criminal Justice, in conjunction with the
United States Parole Board (now the United States Parole Commission). The
board asked Gottfredson to investigate its practices and report back on what
the members were actually doing. After studying the system for several years,
Gottfredson found that virtually all of the board’s decisions could be ex-

plained in the form of the matrix described above, thus providing enormously
important information about what the board was actually doing. The board
then adopted Gottfredson’s descriptive matrix as a rule and regulation, which
thereby made it prescriptive of what the board would do in the future.10

20. For the first six months of the experiment, the board expressly stated that it wished to see
how its adoption of the matrix worked without particular scrutiny of the severity scale. There-
after, the board issued changes in its severity scale in 1973, 1974, and 1977. These changes might
indicate some philosophical discussion of the severity of offenses, which, in my view, is essential
if a sentencing commission is to provide the kind of leadership necessary to make the guidelines
workable. Scrutiny of the latest revision (Code of Federal Regulations, Vol. 42 [Aug. 5, 1977], p.
39808) indicates, for example, that the major changes in the guidelines have come in the ways in
which drug offenses and theft offenses are treated. A clear comparison is not possible because the
early guidelines never covered all possible crimes; moreover, later guidelines have focused on
other criteria and thus make comparisons difficult. For example, the first 1972 guidelines talk
about planned and unplanned theft. In later guidelines, however, theft is discussed almost entire-
ly in terms of the amount stolen. Similarly, early guidelines distinguish severity by the value of
specific kinds of drugs possessed or sold. Later guidelines distinguish by the quantity rather than
the value of the amounts. Another example occurs in burglary, which was originally characterized
as (1) simple burglary or as (2) burglary with a weapon or burglary that was committed during
the night. This was later changed to burglary of specific kinds of buildings, omitting the weapon
or night definition. Nevertheless, some comparisons can be drawn. Thus, for example, in 1972,
1973, and 1974, the guidelines listed immigration offenses as low severity. By 1977, they were
considered low-moderate (which is a higher severity). Alcohol offenses were initially considered
as low severity but, by 1973, became low-moderate and remained so through 1977. Selective
service offenses were moderate in 1972 but became low-moderate in 1973 and have remained so.
The only offenses that seem to have caused severe confusion are violations related to the Mann
Act. While violations of the Mann Act with force have consistently been considered "very high
severity" offenses, Mann Act violations without force have been considered, respectively, mod-
erate (1972), low-moderate (1973), and high severity (1974-77). These comparisons indicate that
there has at least been some change in the severity ratings in the guidelines. One might, of course,
differ with some of these changes; for example, it might well be argued that any criminal system
which varies liability, depending upon the amount taken or the amount of goods involved, is not
necessarily the most rational. (E. Allen, "Retribution in a Modern Penal Law: The Principle of
Aggravated Harm," Buffalo Law Review, vol. 25 [1975]; and Stephen J. Schullhofer, "Harm and
Punishment: A Critique of Emphasis on the Results of Conduct in the Criminal Law," University
of Pennsylvania Law Review, June 1974, pp. 1497-1607.) One might have hoped that this would
at least be considered. Nevertheless, this is the way our current criminal law operates and perhaps
it is expecting too much that any agency would so substantially change the criminal law.

Since the original publication of this article in the Criminal Justice Quarterly, Peter Hoffman,
Director of the Research Unit of the United States Parole Commission, has called the author’s
attention to two pertinent facts:
(1)The Parole Commission Act of 1976, 18 U.S.C. 4203 requires the commission to review and

discuss its guidelines.
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The same problem arose recently in Denver and Vermont, following a
study by Gottfredson of judicial sentencing in those jurisdictions.,’ Not sur-
prisingly, this study reached the same result: While judges believe that they
are sentencing on the basis of innumerable intangible subjective factors, most
of their sentences can be explained and predicted on the basis of very few
factors, the primary one being the offense, and secondary ones being the
defendant’s criminal record, his age, and a few other variables. The study
demonstrates that judicial discretion in fact is employed in a very narrow
range of alternatives. Again, it tells us a great deal about the way judges ac-
tually decide upon sentences; the empirical description was invaluable. Un-
fortunately, the courts in Denver and Vermont have adopted as a prescriptive
guideline system Gottfiedson’s descriptive system. Instead of evaluating and
assessing the propriety of the sentences they were imposing, these courts sim-
ply adopted what they were doing as what they ought to be doing.

This approach is untenable.22 We should not simply endorse as proper what
we are now doing. It may be proper and it may be that ultimately we will want

(2) In at least one experiment, the members of the commission and a number of hearing ex-
aminers of the commission were asked to consider the severity scale. Hoffman, Beck, DeGostin,
"The Practical Application of a Severity Scale."
To the extent that the above-noted changes have been made as a result of discussion of

philosophical issues as to severity of offense, as Mr. Hoffman assures me, and not simply as a
matter of nondirected desire for change, my earlier statement to the contrary, that such dis-
cussions had not occurred, was in error. I am indebted to Mr. Hoffman for his observations on
this point.

Lack of change in the guidelines, of course, may also stem from inertia, or from such

philosophical debates. The stability of the guidelines does not necessarily reflect failure to con-
sider the issues, since it is not a requirement of consideration that change occur. One issue,
however, still remains: whether the Parole Commission, in weighing these difficult questions,
should consider not only written comment by noncommission members, but should also invite to
the discussions outside critics of the commission and its matrix. Surely, a sentencing commission
should do so and should have, as part of its membership, persons whose viewpoints may well be
different from those of persons who have functioned primarily in parole.
The Parole Commission has also changed the salient factor score several times. For the latest

change, see Code of Federal Regulations, vol. 42 (Mar. 2, 1977), p. 12043.
21. See Kress et al., Sentencing Guidelines.
22. The major concern, of course, is that the judges would simply adopt the guidelines, what-

ever they might be, without discussion of the desirability of the sentence lengths. Happily, at least
in New Jersey, that seems not to be the case. Judges in Essex County Superior Court have, for the
last year or so, been following "guidelines" initially adopted in the same manner as the Gott-
fredson guidelines referred to in the text. A lengthy talk with Judge John Marzulli, of that court,
indicates that the judges do, in fact, discuss the range of sentences which they have imposed
in the past and do, in fact, consider the philosophy of sentencing, in an attempt to make the
guidelines more rational.
One cannot ask more than that the drafters of guidelines consider the goals of sentencing and

select a priority which will then give rationality to strata of punishments, and then review the
guidelines with an eye toward revision. There is, of course, always a danger that the "wrong"
purpose of punishment will be selected, but that is the "danger" in a democratic society. While
it is obviously a risk well worth taking, I would strongly prefer a body more representative of the
public to decide these issues critical to a democracy. Moreover, when such guidelines are made
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to end up at exactly the place we started. But a deeper inquiry must be made
before we simply adopt, without further inquiry, our present structure of
actual time served.
This is perhaps the most important reason for supporting the establishment

of a sentencing commission. Divorced from the daily pressures of the courts
and the legislative process, the commission can objectively, over a period of
time and after public hearings, propose a system of proportionate sentences
that would reflect society’s general view of the seriousness of specific of-
fenses.
The few studies that have attempted to determine the &dquo;public’s view&dquo; of the

relative seriousness of offenses have demonstrated that violent offenses are

generally viewed as more serious than nonviolent offenses; that property of-
fenses are generally viewed as less serious than physical offenses, whether
violent or not; and that white collar crimes are viewed as less serious than
other crimes as a general matter. Some of these assumptions and perceptions
are changing. White collar crime, environmental crime, and governmental
corruption are viewed much more seriously since Watergate. Such changes in
public perception and in public morality could be taken into account by the
sentencing commission. Since the commission would be mandated to review
its schedule each year to make whatever changes were believed necessary, it
would provide a flexible means for allowing reaction, but disinterested, re-
moved reaction, to public concern.
The second question involved in setting &dquo;fair&dquo; presumptive sentences is the

issue of aggravating and mitigating circumstances. If a judge would be al-
lowed to vary from the presumptive sentence only because of these aggravat-
ing or mitigating circumstances, it is critical to determine how open ended
those factors are and the range of variation permitted because of one or more
of the circumstances. If each judge may determine the aggravating or mitigat-
ing circumstances affecting each case, we have achieved relatively little in

establishing presumptive sentencing, for what we will have articulated in

writing is what we already have. Judge A will say that the fact that the defen-
dant was young, black, and from a ghetto area is a mitigating circumstance
because we know that unemployment is high in the ghetto, society has been
unresponsive to black needs, and therefore it is understandable that a young
unemployed black in the ghetto would turn to crime. Judge B will take those
same factors and say that they signify an aggravating circumstance requiring
more extensive incarceration because it is more &dquo;likely&dquo; that the offender will
recidivate. One could name a whole list of aggravating and mitigating circum-
stances, identifying each one of them as either an aggravating or a mitigating
circumstance. Since the whole concept behind presumptive sentencing is re-

statewide (September 1978 is the projected date), such discussions will be more difficult, and,
most likely, a commission will have to be established. At that point the nature of the process will
change, making necessary, I believe, more participation in review and revision of the guidelines.
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moval from the sentencing process of those instances in which sentencing
judges might well disagree about whether the factor is aggravating, mitigat-
ing, or neutral, it would be incongruous to allow judges an unfettered discre-
tion in ascertaining the potential impact of critical factors upon this sentence.
Here again the sentencing commission would be the proper agency for de-
termining this issue.

Inherent in the just deserts model, which is the moving force behind the
presumptive sentence concept and behind most of the current sentencing re-
forms in this country, is the idea that aggravating and mitigating factors
should not pertain to the characteristics of the offender except in peripheral
ways.23 Instead, aggravating and mitigating circumstances should focus on
the offense and the way it was committed. Since equity and equality of sen-
tencing are sought by those who urge the just deserts model, it is incongruous
to give a ghetto youth three years for armed robbery while sentencing to pro-
bation a middle-class professional who has committed the same crime. A per-
son who takes a bribe should not be given probation because he is vice-presi-
dent of the United States; he should receive a prison term.
On the other hand, factors associated with the crime itself may be relevant.

That the offense was committed with a firearm might be an aggravating fac-
tor. That the offense was committed in a particularly heinous way (e.g., the
Charles Manson slayings) would also be a potential aggravating circumstance.
Similarly, that the offense was committed under circumstances involving se-
vere provocation might be a mitigating factor, as might be the peripheral na-
ture of the defendant’s role in the particular crime.

Currently, because of all the discretion invested in sentencing judges and in
parole boards, legislatures define crimes in generic terms. Thus, armed rob-
bery may range from those crimes in which (1) the defendant actually used a
loaded weapon, firing it or stabbing someone with it or attempting to stab
someone, to (2) a situation where a defendant had a loaded weapon and did
not use it, to (3) a situation in which the defendant carried a weapon but did
not even show it, to (4) a situation where a defendant carried an instrument
which looked like a deadly weapon but which was in fact not. And so on. One
might well argue that these are different crimes and they deserve different
sentences. Indeed, defenders of the present sentencing scheme argue that
there must be discretion in judicial sentencing, specifically to allow for those
kinds of factual differences in the way the crimes are perpetrated. Proponents
of presumptive sentencing argue instead that an agency, such as the sentenc-
ing commission, could, if it thought desirable, differentiate between those

23. For example, one aggravating factor could be that the offense was committed against a
victim known to be particularly vulnerable, such as an elderly person, a physically or mentally
handicapped person, or a child, which is a much broader-and fairer-way of achieving the cur-
rent move to punish more severely those who prey on the elderly. The problem with setting an
age for presumptively feeble victims, however, is that a sixty-five-year-old male may not be as
vulnerable as a thirty-year-old handicapped person.
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kinds of offenses on the basis of generic fact patterns and provide a presump-
tive sentence for each type of armed robbery. If we call them armed robbery
of the first degree, the second, third, fourth, and fifth-just as we now do in
cases of murder-we will have achieved much more equity because for each
offense there will be a presumptive sentence. Moreover, the sentencing trib-
unal will be instructed to consider specific facts in determining the crime and
the duration of sentence. The sentencing commission should establish which
facts are relevant to serious changes in the presumptive sentencing, and sen-
tencing guidelines should be developed within the narrow boundaries of ag-
gravating and mitigating circumstances.

Summary ,

In considering presumptive sentencing, two points are especially important:
First, presumptive sentencing does not abolish judicial discretion, and second,
the proper mechanism for establishing the presumptive sentence guidelines,
after full public hearing and careful consideration of what might be done in
sentencing, is a sentencing commission.

REASONS FAVORING PRESUMPTI VE SENTENCES

In the pages that follow, I will articulate further the philosophical premises of
the proposed system.

The Rehabilitationist Model in Sentencing

The so-called medical model of correction and the underlying rehabilitationist
ideal which our current sentencing scheme implements or seeks to implement
are based upon the premise that (1) criminality is really a sickness which (2)
can be cured (3) if properly diagnosed by (4) a committee of experts. They are
also premised on the utilitarian concept that such rehabilitation is desirable for
the offender and justifies not only lengthy confinement but also differentiated
confinement based upon the perceived needs and disabilities of the defendant.
Further, they assume that cure will be permanent and that the offender, when
released, will return to free society a stable citizen who will not recidivate.
Thus, the rehabilitationist model contemplates treating the offender both for
his own good and for the ultimate good of society by reducing the crime rate.

While recognizing each of these goals as desirable, the just deserts school of
sentencing contends that, because of their highly tenuous nature and the slim
likelihood of achieving them, we should be much more modest in our aims.
Given the failure of the police to secure arrests, particularly of property offen-
ders, and the exceptionally low rate of both successful prosecution and ul-
timate confinement, it is fantasy to suggest that sentences handed out to that
miniscule proportion of offenders whom we catch will ever have any deter-
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rent effect. 24 Indeed, one could return all offenders to society today and the
rise in crime rate would be almost negligible. Moreover, even assuming that
our prosecution rate, apprehension rate, detection rate, and even reporting
rate increased substantially, it is unlikely that we would significantly affect
the crime rate, even if we achieved rehabilitation with all of those who came
within the custody of the police department. Thus, as a pragmatic matter the
retributivist/just deserts school rejects the rehabilitationist model as a justifi-
cation for differentiating length of sentence.

But the just deserts model is based upon more solid grounds than its

negative feeling about the rehabilitationist model or the notorious abuse to
which the discretion inevitable in that model has led. Instead, the just deserts
model asserts that punishment, fairness, and equality must be the three

prongs upon which to base a just sentence model. First, the presumptive sen-
tence school argues that the purpose of incarceration is punishment. We
should recognize and indeed applaud this purpose; rather than shrinking
from the concept of retribution as a legitimate societal goal, we should con-
sciously, forthrightly, and candidly embrace it. Moral repugnance to the actor
in a criminal situation is the only justifiable basis for distinguishing the crimi-
nal law from other kinds of legal actions against offenders, and the purposes
of criminal law should be served by our penal institutions. By having correc-
tion and sentencing serve primarily a retributive function, we will reaffirm in
a strong and direct manner the community’s mores and its right to enforce
those mores, within wide limits, upon all the members of society.
The second prong of the just deserts model is based upon the philosophical

position of Kant and Hegel and asserts the offender’s fundamental &dquo;right t
to punishment.&dquo; By punishing an offender, we recognize his human status.
Instead of treating the offender as a thing to be manipulated and changed, we
recognize his personhood by expressly saying to him, &dquo;You have consciously

24. Data from FBI’s Uniform Crime Reports indicate a picture roughly of the following type:
Of every 100 reported property crimes, 20 are "cleared" by the police. Of these 20, 10 are not
brought to prosecution or even indictment; of the 10 remaining, approximately 3 ultimately result
in conviction. Conviction does not occur in the other 7 cases because of lack of prosecution,
because the charges are dropped, or because of some other reason. Of the 3 convictions, half
result in probation or some nonincarcerative alternative, and half result in imprisonment. Thus,
if every property crime is committed by a different person, for every 100 property offenders, 1.5
percent actually are imprisoned and only 3 percent are even convicted. Assuming that each prop-
erty offender commits 5 crimes, these figures still remain at 7.5 percent and 15 percent, respec-
tively. However, no one believes that most property crime is reported, either because of lack of

interest, availability of insurance, self-help, or the like. Thus, if we take a relatively conservative
figure-2 unreported property crimes to every reported property crime-we must rearrange the

figures again: Of every 100 actual property offenders, 3.75 percent are imprisoned and 7.5
percent are convicted. I have used property offenders because these are the most likely candidates
for deterrence; most persons agree that person-person crime-particularly murder, rape, and ag-
gravated assault-is not deterrable at all, for many reasons we need not mull over here. The simple
point is that imprisonment is a very poor device for deterring those who are most likely to re-
cidivate.
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and willfully transgressed the law. You know that you are due punishment.
To withhold punishment from you would be to say that you are less than

human, and we therefore punish you to reaffirm your equality with us and
your humanhood in the race.&dquo; This reasoning may seem bizarre in the 1970s,
but consider: The rehabilitationist school really seeks to rehabilitate the of-
fender not so much for his own good as for ours. It says to him that his present
status is indeed less than normal and less than (fully) civilized, and we should
be able to exercise our power over him so as to coerce him to abide by our
standards. It suggests not that we should be able to punish his free choice to
disobey our standards but that we should be able to impel him to accept,
adopt, and believe in our standards. It is the philosophical equivalent of
Winston’s approach to the offender in I984-Big Brother must be believed in,
not simply obeyed.
The third prong of the presumptive sentencing model is equality. Earlier, I

cited several studies which suggest that sentencing is biased in favor of the

white, middle-class offender and against the poor black offender, and in favor
of the property or nonviolent offender and against the violent offender. No
one would suggest that sentencing decisions should never take into considera-
tion any factors other than the crime for which the offender has been con-
victed. But the gross disparities which now plague sentencing demand a re-
assessment of the standards and goals of the sentencing process.

The Proper Role of Rehabilitation

A major misconception concerning the current move toward presumptive sen-
tencing is that those of us who support that move do not believe in rehabilita-
tion-indeed, do not wish to rehabilitate. The truth is far different. While the
duration of sentence, the time of imprisonment, and the sanction to be im-
posed would not vary as a function of the offender’s need-or lack of need-
for rehabilitation, rehabilitation should remain a goal of the correction system.
Indeed, both community alternatives to incarceration and the prisons them-
selves should stress the rehabilitative and reintegrative ideal. There should be
many more programs in prisons; there should be many more opportunities for
prisoners to participate in programs outside the institutions. Prisoners should
be able to work for the minimum wage and thereby buy their way into pro-
grams both in and out of the institution. Prisons should make every effort to
offer inmates as many opportunities as they wish or as the state can provide,
but time in prison should not be determined by perceived participation or by
perceived progress toward rehabilitation. The sanctions imposed and the pun-
ishment visited upon offenders should depend upon their crimes.

It seems to be generally conceded by even the most ardent supporters of the
rehabilitation model that, as currently used, it has failed in this country and
abroad. Both here and in Scandinavian countries, where the treatment modal-

ity has been stressed even more highly, there is a movement away from that

 by Books Editorial on March 11, 2009 http://cad.sagepub.comDownloaded from 

http://cad.sagepub.com


424

concept as a basis for selecting sentences. A major study covering a period of
several years evaluated over 200 correctional rehabilitation programs in the
United States and concluded that none of the programs &dquo;succeeded.&dquo;25 But no
one has suggested that &dquo;successful&dquo; rehabilitation programs inside a prison
are not possible. A major apparent reason why the programs failed was be-
cause participation in them was not legitimate. Prisoners went to vocational
rehabilitation, occupational therapy, AA, psychotherapy, and so on, not be-
cause they really perceived and wanted to change some personal difficulty,
but rather because they wished to convince the parole board that early release
was desirable.

Attempts to con the parole board are rampant inside our prison setting, and
they demoralize both the persons conducting the programs and the prisoners.
Prisoners are encouraged to undertake to manipulate the system, and the pa-
role board is encouraged to look with heavy skepticism, cynicism, and disbelief
upon all those who come before it. This cynicism reflects back upon the pris-
on setting itself and increases discontent. Thus, one reason for rejecting the
indeterminate sentence and the massive discretion which rehabilitation and
individualization of sentence require is that we will avoid in the future the
gross kinds of sham we see in prisons today.
A second major reason for rejecting rehabilitation as a determinant of dura-

tion is that it rests on a premise that has been severely undermined if not

exploded in the last decade-namely, that the parole board or the judge or
anyone else can accurately assess whether a person has been rehabilitated and
whether he will &dquo;fail&dquo; in the community. There is no agreement on recidivism
rates. A new study by the United States Department of Justice suggests that
the real rate of recidivism is approximately 22 percent, a figure close to that
suggested by Daniel Glaser over a decade ago; yet many other studies find
that the rate is over 60 percent or 70 percent. We simply do not know. What
we do know is that the ability of any human being to predict accurately the
future of another human being is very, very small.26 Psychiatrists and psycho-
logists, who are certainly the most expert in prediction of human behavior,
score poorly in identifying potential recidivists. Indeed, most studies indicate
that, for every person properly identified as one who will commit a violent
offense in the future, six or seven persons are falsely identified as potential
offenders. This &dquo;overprediction&dquo; phenomenon must make us pause. While
we do not criticize the humane goals of prediction, it is empirically clear that
accurate prediction of human behavior without major errors is impossible at
this time.
A third problem with the rehabilitative ideal as a method for determining

sanction is that, for one reason or another, it must lead to discrimination

25. Douglas Lipton, Robert Martinson, and Judith Wilks, The Effectiveness of Correctional
Treatment (New York: Praeger, 1975). Martinson has recently released another study, which
questions the results of the first.

26. See von Hirsch, "Prediction of Criminal Conduct." 
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against certain kinds of groups. In New Jersey, for example, before the case
of State v. Chambers/7 there was gross discrimination against female offen-
ders because of the rehabilitative ideal. A state statute required that sentences
for women be longer than those for men convicted of the same offense so that
there would be greater opportunity for women to be rehabilitated. An even
more obvious abuse is that persons committing nonviolent offenses or re-

garded by society as &dquo;solid citizens&dquo; are likely to receive very short sentences
-even for very serious crimes. White collar criminals, suburbanites, and busi-
nessmen are likely to receive shorter sentences for most offenses simply be-
cause, in the rehabilitative mode, they are not &dquo;in need of&dquo; as much rehabilita-
tion as the non-white-collar (usually nonwhite) offender. There is nothing
pernicious in this; it is inherent in the rehabilitative model that the decision
makers are likely to see persons similar to themselves as less in need of re-
habilitation than people who are different from themselves. At the same time,
it is possible that in extreme cases the opposite may be true: A white collar
offender may receive a much longer sentence than a non-white-collar person
committing the same crime, on the theory that the white collar criminal &dquo;had
everything and therefore did not need to commit the crime.&dquo; Thus, we allow
the status of offenders (wealth, age, position, sex, race) to determine our re-
sponse to the crime. Not only is this suspect in terms of constitutionality and
fairness, but it also assumes that we know what rehabilitation means.

Closely connected with this last problem is the question of what crimes are
really antisocial. Clearly, violent offenses are serious offenses: They damage
the physical integrity and psychological well-being of the victim. But to say as
we often do that burglary or even armed robbery is worse than embezzlement
or fraud may not be accurate. In both instances there will be property loss, but
it may well be that the armed robber who removes from the victim $6 or $10
or even $100 does not inflict as much damage as does the person committing
stock fraud and bankrupting thousands of innocent persons,.28

27. State v. Chambers, 63 N.J. 287, 307 A.2d 78 (1973).
28. I cannot help but note that both Virgil and Dante placed murderers and armed robbers and

persons who used violence in higher (less evil) levels in the underworld than persons who used
deceit and fraud to achieve their aims, thereby indicating that the latter group would be more
damned than the former. The reason is not difficult to ascertain. One could argue, as Dante and

Virgil did, that those who undermine our willingness to trust our fellows are more insidious and
more damaging to our social relationships than those who deviate from our mores openly. While
one trusts neither the armed robber nor the confidence man, one can at least identify the robber;
the confidence man, the schemer, the swindler, however, could be any of us. To the extent that
we begin to fear contact with any other person because we may be defrauded, our social fabric
begins to rend far more rapidly than it does because of robbery or murder. While one need not
agree with this, it is clear that the question of relative seriousness is not easily decided. One need
not agree with those who urge laws against obscenity and pornography to recognize that their
primary argument is not that people will rape and pillage after having read Playboy or Hustler,
but rather that over a long period of time we will have lost some of our respect for each other. And
for this reason too we should be highly cautious when we begin to talk about the rehabilitation
of offenders based upon our present perception of how much harm they do to society. It is true
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The Pragmatic Needs for Equality in Sentencing

Any person familiar with the prison riots of the mid-1950s or the early 1970s
understands that one of the prisoners’ prime grievances in both those decades
was the uncertainty and perceived unfairness of the parole decision and, even
more basic, of the initial sentencing. Disparity among prison sentences forms
one of the main topics of conversation among prisoners. They are often even
more aware than attorneys or courts of the significant differences between
judges in the same jurisdiction, or between judges or courts in different juris-
dictions. If we are at all concerned about the tinderbox effect which disparate
sentencing brings to the prison setting, we must first seek ways to reduce the
discrepancies and then find means of explaining clearly why differences contin-
ue to obtain even in the presence of presumptive sentencing. If all prisoners
believe that they have been treated fairly and equitably, or if they understand
the bases for differences in sentence and therefore length of imprisonment, they
are more likely to respect the law and its rational qualities and are less likely
to complain about the differences.

Still another pragmatic purpose of determinate sentences is to aid correc-
tional planners in determining the future of correction in a given jurisdiction.
Recently, the New Jersey Correctional Master Plan projected an increase of
between 2,000 and 3,000 incarcerated persons in the state in the next ten years.
That increase was based upon the continuation of present admission rates to
the prisons. However, since those admission rates are subject to the discretion
of the sentencing judges in New Jersey, the best that can be said is that this
projection is an educated guess. Yet New Jersey is asked to consider spending
several hundred million dollars in the next ten years based upon these rather

shaky assumptions. The writers of the report have done about the best they
could with the data they have. A presumptive sentencing model would assist
correctional planners and thereby the public in more rational correctional
planning.

Still another pragmatic goal achieved by presumptive sentencing is that it

allows all parties to the process to know what the process is doing. Today, a
person charged with armed robbery may be offered, in exchange for a guilty
plea, a reduction of that charge to robbery. The prisoner may well believe that
the reduction in charge and therefore in the crime for which he is convicted will
result in an earlier parole eligibility date and, in all probability, an earlier re-

that this same problem will plague the retributivists in establishing the presumptive sentence, but
in that instance we at least recognize precisely why we are sentencing and that there are problems
in determining length of sentence.
Thus, it has been argued that the worst crime which Richard Nixon perpetrated was not that

he obstructed justice or that he ordered burglaries or wiretappings or other criminal activity, but
rather that he undermined Americans’ confidence and trust in the presidency. His real crime was
not commission of a felony but an offense truly "against the state." That psychological damage
to the national psyche, rather than any specific criminal activity, justified both his removal from
office and ultimate impeachment.
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lease date. However, that is not necessarily the case. In some instances, parole
board members have been known to tell prisoners, &dquo;You received your leniency
at the time of the plea bargaining. Now we will treat you more strictly in the
prison Thus, a prisoner may not in fact receive any benefit from a plea
bargain. The structuring of discretion and use of guidelines or presumptive
sentences will permit each participant in the criminal justice process, and the

public, to see &dquo;all the cards on the table&dquo; and to participate more rationally
and constructively in the process.

This, however, requires as a concomitant that, like sentencing judges and
parole boards (if they are retained), the prosecution will be restricted in its
range of discretion.,, Prosecutors will have to demonstrate why they either did
or did not plea bargain with a specific defendant. Obviously, it would do little
good to say that all persons convicted of armed robbery will be sentenced to a
presumptive sentence of five years when prosecutors will retain unlimited and
unfettered discretion to charge some with armed robbery and to reduce other
charges to robbery or less. If there is to be a reduction in the charge, in most
instances that reduction should occur because of fact finding engaged in by the
court or another agency.
The proposal for structuring and restricting prosecutorial discretion runs

counter to virtually all tradition and precedent in America. It is not, however,
unknown in other countries.&dquo;

Perhaps as we realize the harm and devastation we often inflict in meting out
justice to criminal offenders-not maliciously but as a direct concomitant of
the discretionary rehabilitative indeterminate sentence model we now use-we
will also recognize the need for reducing sentences, for making more modest
our goals in sentencing, and for bringing about more fairness, equity, and jus-
tice in that process.

29. Robert O. Dawson, Sentencing: The Decision as to Type, Length, and Conditions of Sen-
tence, The Report of the American Bar Foundation’s Survey of the Administration of Criminal
Justice in the United States, Frank J. Remington, ed. (Boston: Little, Brown, 1969), p. 220.

30. The New Jersey Prosecutor’s Association has already begun to restrict prosecutorial discre-
tion. But see Albert Alschuler, "Sentencing Reform and Prosecutorial Power: A Critique of Re-
cent Proposals for ’Fixed’ and ’Presumptive’ Sentencing," University of Pennsylvania Law Re-
view, January 1978, pp. 550-76.

31. See Kenneth Culp Davis, Discretionary Justice; A Preliminary Inquiry (Baton Rouge, La.:
Louisiana State University Press, 1969).
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