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Supervising Persons with AIDS:
A New Liability for Probation and

Parole Officers

by

Janice M. Lowenberg

The opinions expressed in this article do not necessarily reflect the
policy or position of the Administrative Office of the United States
Courts, Division of Probation, the United States Parole Commission, or
the United States Probation Department for the District of Arizona.

ABSTRACT

Probation and parole officers are obligated in their duty
to warn specific third parties of a probationer who is a
prospective source of harm, or physical or financial risk
to them or to the community. However, with the
arrival of the deadly AIDS disease, probation and parole
officers are faced with a new issue of third party risk and
the protection of the public. Various key issues are
raised within this article pertaining to the legal authority
to disclose information on the AIDS carrier, the
enforcement of disclosure of information, and to whom
the information should be disclosed.

Various states have adopted laws on disclosure of
medical information while legislators are continuously
attempting to control and set policies that would protect
both the public from AIDS infection and the AIDS
carriers themselves from discrimination. Until firm

policies and conditions are established, seven general
rules have been offered for probation and parole officers
to follow in order to avoid lawsuits.

The issue of third-party risk has been a well-established fact of life for
every probation and parole officer charged with the supervision of
convicted defendants. Third-party risk, as defined in the Federal Probation
Manual, is the &dquo;duty to warn specific third parties of a particular prospect
of harm, (either physical or financial), which the officer &dquo;reasonably
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foresees the probationer may pose.&dquo; The duty to disclose exists whether
or not the third party has solicited the information.’ As such, each case
under supervision must be considered with the protection of the public and
any reasonable risks the offender may pose within the community. An
illustration would be the potentially-liable situation of allowing a child
molester to volunteer at a crisis nursery or permitting a bank teller
embezzler to become re-employed handling money. Any situation
whereby a relationship exists between the defendant’s past criminal or anti-
social behavior and any present opportunity or temptation that may be
present in either employment or daily activities would fall within the
definition of third-party risk.

There have been a number of prior lawsuits upholding the duty and
responsibility of disclosure of criminal history information necessary to
protect the public as well as to promote the rehabilitation of the

probationer or parolee. The offender can be permitted to make disclosures
about his/her past record to the third party but the supervising officer must
verify that disclosure has been made to prevent the potential for a lawsuit.
The business or person at risk can choose to act on the information after
the disclosure is made.

With the advent of the deadly AIDS disease in the late 1970’s, a new
problem has appeared in the issue of third-party risk and the duty of
probation and parole officers to issue warnings for the protection of the
public. Because intravenous drug users and prostitutes make up two of
the primary AIDS target groups, probation and parole officers can expect
an increased likelihood that they will one day be charged with the
supervision of a person with the virus. In fact, most federal probation
offices have at least one AIDS carrier within their supervision.

In most cases, an offender with AIDS will have already made the
decision to act responsibly in controlling the spread of the virus. The

problem for supervising officers will be in dealing with those persons
who have not made this decision or who have a hostile attitude regarding
their situation. The officer will then be faced with the issue of disclosing
this information to potential or known victims the offender has contacted
(i.e., drug treatment centers, known sexual partners, employers, or other
placement referrals traditionally used in supervision, including housing
and volunteer placements).

Statistics released from the Federal Bureau of Prisons indicate that of
the 16,372 federal inmates recently tested for AIDS, 494 or slightly more
than three percent tested positive for the AIDS virus. It is the Bureau’s

policy to test all inmates 60 days prior to their release. Of the 4,701
inmates tested who are sheduled to be released, 2.6 tested positive for
AIDS.’ Most of these inmates scheduled for release will come under some
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period of supervision (in the federal system, parolees are supervised by
United States Probation Officers). If an inmate does test positive for the
virus, the Bureau of Prisons releases this information in the form of a
confidential memorandum to the Chief Probation Officer in the District
where the inmate is scheduled to be released. A number of state prison
systems, (including Missouri, Maine, and Iowa), notify parole
departments and community corrections of parolees with the AIDS virus
who are about to be released from custody.’ Any special conditions of
release for federal parolees are set forth by the United States Parole
Commission. To date, no firm policy has been established by the
Commission on the issue of AIDS disclosure for parolees.

Some of the key issues include: Do probation officers have the legal
authority to release information on AIDS carriers under their supervision?
If mandatory disclosure of AIDS is included in conditions of probation or
parole, is this type of condition enforceable and can it be used in Court as
violation of supervision? To whom should disclosures be made and
should the probation officer make the disclosure? Does the issue of third-
party risk extend to include health problems or does it deal only with
criminal or potential criminal behavior?

In recent meetings, the United States Parole Commission felt it
lacked the legal authority to require disclosure of health issues unrelated to
preventing future crimes by parolees. The Commission noted that laws
about AIDS reporting, disclosure and criminal conduct vary from state to
state.

Of the over 600 AIDS-related bills which were introduced in state

capitals last year, 100 became law. This year law makers expect more
legislation in an attempt to legislatively control the spread of the
infection.4

In some states (California, Florida, Illinois, Massachusetts, Oregon,
and Wisconsin), it is illegal for non-medical personnel to disclose this
type of medical information. Under California law, only the subject may
receive the results of the AIDS test unless the person gives written
authorization for disclosure. Further, in California, the result of AIDS
testing cannot be used to reach decisions regarding employment or
insurance. S

Thus, the issue for the supervising officer becomes one of disclosure
versus confidentiality and which should take precedence--the offender’s
right to have medical information kept confidential or the probation
officer’s legal and moral responsibility to protect the public from the
AIDS infection. Persons with AIDS have suffered ostracism, threats,
employment and housing discrimination, difficulty in obtaining insurance,
and even physical assault when the information has been disclosed. On
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the other hand, the supervising officer has a traditional responsibility for
the protection of the community and the potential for a lawsut from third-
party sources for failure to disclose information that could result in life-

threatening consequences.
In a memorandum dated September 29, 1987, Donald Chamlee, Chief

of the Division of Probation, Administrative Office of the United States
Court, noted that there have been several meetings between the Probation
Division, Office of the General Counsel, Federal Bureau of Prisons, and
the United States Parole Commission on the issue of supervising
convicted defendants who have tested positive for the virus. The office of
General Counsel has argued at each of these meetings that HIV and AIDS
are &dquo;public health issues which are best handled by public health care
systems or other specialized community organizations.&dquo;6 State and local

public health departments have had the responsibility to identify persons
transmitting communicable diseases and to prevent further spread of the
disease to other persons. The Probation Division and the Office of
General Counsel feel that criminal justice agencies should not expand their
domain into the area of public health issues. Further, it is &dquo;incongruous&dquo;
for criminal justice personnel to choose to become involved with the issue
of AIDS while ignoring other communicable diseases which are also
sometimes fatal.~ 7

Probation and parole officers do not have a doctor/patient relationship
and are not medically trained to assess the dangers or risk involved in
coming into contact with a person with AIDS. If a disclosure is made,
the officer is likewise not in a position to counsel loved ones or
employers regarding ways to avoid transmission, to care for the infected
person, or to deal with the emotional issues surrounding the disease. The
officer who is supervising a defendant with AIDS can, however, provide
information on resources in the community specializing in counseling and
treatment of the disease.

The probation officer has the obligation to advise a person with AIDS
under his/her supervision of all applicable public health reporting laws and
of any criminal laws that may pertain. At least four states, (Florida,
Idaho, Louisiana, and Nevada), have laws making it a criminal offense to
transmit AIDS intentionally.&dquo; In other states, as well as military courts,
persons who knowingly transmit the disease have been prosecuted for
assault or similar categories of offenses.

The issue of imposing a special condition of supervision prohibiting
sexual contact or transmittal of bodily fluids for AIDS offenders has been
discussed. Realistically, it would be a difficult task for a probation officer
to monitor. However, a condition imposing counseling as a general order
is acceptable and has been found as enforceable in violation hearings in the
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past.
Probation and parole officers are obligated to warn specific third

parties of a probationer who is a prospective source of harm, or physical
or financial risk to them or to the community. However, with the arrival
of the deadly AIDS disease it now must be determined whether the
probationer with AIDS is considered to be a substantial risk to the
community.

According to the Surgeon General’s report on Acquired Immune
Deficiency Syndrome (AIDS) and other pamphlets about AIDS, there are
two major causes of acquiring the deadly disease: &dquo;AIDS comes from
sexual contacts with infected persons and from sharing syringes and
needles. There is no danger of infection from the AIDS virus by casual
social contact.&dquo;

In reviewing key issues on whether or not probation and parole
officers should advise the third party of the probationer’s medical record,
every case and each probationer should be examined and his/her criminal
record should be an important factor in determing whether or not
information should be disclosed.

Clearly, the issue of AIDS disclosure for probation and parole officers
is a delicate one. Policy decisions and direction from administrators and
perhaps, the Court itself will need to be established. As a general rule,
officers should keep the following points in mind to limit liability:

1. Be apprised of new findings in AIDS reasearch and causes of
transmission;

2. Be aware of state and local reporting requirements for AIDS carriers
and ensure that persons under supervision comply with the law;

3. Know what criminal laws apply within the state regarding the
deliberate transmission of AIDS by a carrier;

4. Know the resources available for counseling and treatment of the
disease as is compatible with their traditional role of referring
defendants to community social service agencies;

5. Work in conjunction with health care providers as well as mental
health care workers dealing with patients and have a signed realease by
the patient to facilitate the exchange of information;

6. If disclosures are necessary, they should be properly made by the
public health agencies charged with the duty to stop the spread of
communicable diseases.

Lastly, and perhaps most important, probation and parole officers
should develop strong lines of communication with people under their
supervision. Once a relationship has been established, the officer can then
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educate and give personal advice and direction to help the AIDS carrier
make the correct moral decision to ensure the safety of the community.
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