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A Personal Opinion

Principals and Due Process
Clifford Bennett

Clifford Bennett is principal of South Ocean Middle School in Patchogue, N. Y.

Bennett supports the principle of due process, but
warns that we must guard against allowing the pro-
cedures of due process to impede due process it-
self. He urges principals to make their voices heard.

I n January and again in February 1975, the United States Supreme
Court ruled on two cases (Goss, Wood) involving due process rights of
students. The court in one case ruled that before a student could be sus-

pended, he was entitled to a hearing before the prinicpal. In the other
case, the court ruled that school board members could be liable for

damages if they knowingly deprived students of their rights.

Not the Ruling, the System
These cases may have far-reaching implications for principals and

other administrators concerned with the regulation of student conduct.
As darkly perceived by Justice Powell in his dissenting opinion in Goss v.
Lopez:
No one can foresee the ultimate frontiers of the new &dquo;thicket&dquo; the Court now
enters. Today’s ruling appears to sweep within the protected interest in educa-
tion a multitude of discretionary decisions in the educational process.

Fortunately, the Court placed numerous conditions upon its require-
ment of minimal due process, and took great pains to make clear its
intention of avoiding formal administrative procedures that would seri-
ously hinder the school in the pursuit of its educational purposes. How-
ever, will the next decision do the same?

I do not argue against either ruling. I do argue that the system resulting
from the ruling may further weaken part of the fabric of what we as
tailors are supposed to sew-respect for, and in authority. The system of
challenging and seeking a faultless process may inhibit our application of
just actions.
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A much better argument than I can present is in Macklin Fleming’s
recent book, The Price of Perfect Justice; the Adverse Consequences of
Current Legal Doctrine on the American Courtroom. Fleming is a justice
of the Court of Appeals of California and has had a distinguished legal
career as a trial judge, as assistant U.S. district attorney, and in private
practice.
Fleming writes:

The Goddess of Justice is traditionally depicted holding in one hand the scales
of Justice, with which she weighs the Right, and in the other the sword, with
which she executes it. As Jhering has told us, the sword without the scales is
brute force, and the scales without the sword are the impotence of law. The
sword and the scales belong together, and the law is in phase only when the
power with which the Goddess wields the sword is equalled by the skill with
which she balances the scales.
In ultimate analysis the law requires compulsion-intelligent, reasoned, meas-
ured, and tempered, but compulsion nonetheless.
...If we remove the element of compulsion from law, what remains may be a
perfectly devised system of ethics and morals, but it will not be a working sys-
tem of law....In our perpetual adjustment and tinkering with the Goddess’s
scales in order to strike a perfect balance, we have allowed her sword to rust
and her right arm to atrophy; that, as a consequence of this neglect of the
compulsive element, the legal system as a whole has been thrown out of kilter
and into disarray.

Fleming’s major complaint is that under recent court rulings, no court
decision is final. He states his case by citing example after example. His
arguments and the evidence he adduces in their support must be heard as
the courts move more and more to expand legal rights in our schools and
other facets of our work.

Consider the Consequences
In extending legal rights, we must be cognizant that our doing so may

have future consequences that go far beyond the issues immediately
under consideration. While we all must steadfastly defend due process,
we should not permit its procedures-e.g., hearings-(which are becom-
ing more cluttered with specious refinements) to impede due process
itself. What are our liberty and property interests as protected by the
fourteenth amendment? Who should be financially responsible (liable)
under the Civil Rights Act of 1871?

Crane Brinton, the late Harvard historian in his Making of the Mod-
ern Mind, points out that the concept of freedom that our forefathers
had (and which is meant in our Constitution) was for freedom of the
mind and of religion. However, the contemporary implementation of
freedom has been prostituted by some to mean social freedom, i.e., what
you have, I want (deserve).
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As educational leaders, we must exert freedom of mind to present our
viewpoint and understanding of the realities of running and managing
our schools. To accept interpretations of constitutional law without ap-
plying our checks and balances is a counterproductive professional pos-
ture. It is interesting to read both the majority and dissenting opinions of
our Supreme Court justices on any case. The reasons, interpretations,
and concerns explained for voting either way make sense; and often, de-
pending on your position and philosophical camp, the dissenting (minor-
ity) opinion may sound like the decision that should have been made! t
The Constitution and its amendments are written for everyone, includ-

ing us. If a court ruling adversely affects us (content or process to be
followed) and inhibits our total leadership roles and responsibilities as we
see them, it is our right and obligation to have our voices heard by our
legislators and judges. In addition to reacting as individuals, we should
also act through our administrative organizations.

It is time for the voice of the disinterested majority to be heard as loud
as that of the interested minority. We must have our problems and con-
cerns articulated and placed on the scale of decisions that affect not only
what we can do, but how we have to do it!

Legal Guidelines for Counselors

Legal Aspects of Guidance and Counseling in Colorado, a monograph pre-
pared for the Colorado Department of Education, is now available.

Developed as a result of increasing concern over protecting students’ rights in
public schools, it answers the questions most frequently asked by counselors.
Most of the guidelines are applicable to all states; it could serve as a model for
states wishing to develop their own guidelines.

At $2 a copy, Legal Aspects of Guidance and Counseling in Colorado can be
ordered from the Colorado Department of Education, State Office Building,
Denver, Colo. 80203.
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