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“Hate Torts” to Fight Hate Crimes
Punishing the Organizational Roots of Evil
Thomas H. Koenig
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Michael L. Rustad
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This article coins the term hate torts to illustrate the growing role of tort law in
defending vulnerable Americans against violence and intimidation by hate groups and
hateful individuals. Hate torts give juries the muscle to impose a financial death penalty
against organizations that recklessly and intentionally enable racial and gender
oppression. In the absence of effective criminal sanctions, tort victims and their lawyers
can play the role of private attorneys general by filing civil lawsuits that expose and
financially punish organizations that incite the commission of hate crimes.
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Tort law1 arose historically as a method of resolving quarrels between individuals
(Friedman, 2005). Over the past three decades, however, tort law has expanded

to encompass a public justice role in addressing pervasive social problems without
requiring an inflexible government bureaucracy. In this article, we coin the term hate
torts to illustrate the growing use of tort law to punish hate groups and compensate
victims of systematic oppression. Civil punishment to redress hate torts sends a
potent zero-tolerance message to organizations that incite hate crimes against vul-
nerable groups.

Punitive damages2 are the most effective tort remedy used against hate groups
because this sanction strikes at the organization’s pocketbook. Punitive or vindictive
damages are technically a civil remedy but in effect serve as a “hybrid between a dis-
play of ethical indignation and the imposition of a criminal fine” (Cabakov v.
Thatcher, 1980, p. 544). The message of punitive damages is “teaching the defendant
not to do it again, and . . . deterring others from following the defendant’s example”
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(Keeton, 1984, p. 433). Punitive damages play a unique role in punishing and dis-
suading the organizational roots of evil because the amount of the punitive award can
be calibrated to the wealth of the defendant (Koenig & Rustad, 2004). The size of
the punitive damages verdict is also based on the egregiousness of the defendant’s
conduct and the amount of harm that was created.

Hate Torts to Punish Hate Groups

Hate Torts Against Domestic Hate

In 1981, Vietnamese fishermen in Texas filed a lawsuit against the Knights of the
Ku Klux Klan, the Grand Dragon of the Ku Klux Klan, and other Klan members,
charging them with fomenting a campaign of violence and intimidation. The Klan
had held rallies to incite American fishermen to take aggressive actions against their
Vietnamese competitors, who were recent immigrants. Louis Beam, Grand Dragon
in the State of Texas of the Knights of the Ku Klux Klan, thundered that White
America must “‘fight fight fight’ and see ‘blood blood blood’ if this country was to
survive” (Vietnamese Fishermen’s Assoc. v. Knights of Ku Klux Klan, 1981, p. 1001).
At the Klan rally, Grand Dragon Beam demonstrated the most effective method for
setting fishing boats ablaze and offered to train American fishermen at one of the
Klan’s “military camps.” The Knights of the Ku Klux Klan court granted an injunc-
tion in favor of the Vietnamese fishermen after hearing compelling evidence that the
Klan had engaged in cross burnings, had torched the plaintiffs’ shrimp boats, and had
brandished weapons to intimidate the immigrants and their families. Without this
civil action, the Klan would have been free to incite others to engage in acts of racist
violence and intimidation because of the low probability that this secret society
would be prosecuted under the criminal law.

In 1988, racist thugs in Portland, Oregon, beat an Ethiopian man to death with
their fists, a baseball bat, and steel-toed boots. The victim, an Avis shuttle bus driver,
was inadvertently dropped off in front of his home just as a White Pride gathering
dispersed (“Notable Verdicts,” 1991). A skinhead came up behind the victim and
“struck him repeatedly and so violently that the Ethiopian’s skull was split wide
open” (Portland, 1990, p. 60). Morris Dees, director of the Southern Poverty Law
Center, represented the victim’s family and won a $12,475,000 verdict against Tom
and John Metzger, who were the organizers and leaders of the White Aryan
Resistance (WAR). Dees convinced the court to hold the racist organization and
its leadership “vicariously liable” for this brutal murder.3 WAR was assessed a
multimillion-dollar punitive damages award because the organization had sent violent
affiliates into the city for the explicit purpose of fomenting racial strife (“Plaintiff
Verdict,” 1990).
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Morris Dees utilized punitive damages to hold another racist organization—the
Christian Knights of the Ku Klux Klan—accountable for inciting its followers to
burn down Black Southern churches. The Public Broadcasting Service documen-
tary Forgotten Fires depicts the Klan as aiding and abetting a series of arson fires
through inflammatory rhetoric that falsely claimed that Black churches were teach-
ing their members how to be welfare cheats (“Forgotten Fires,” 1999). In one of the
church fire cases, a South Carolina jury ordered the Klan to pay $37.8 million for
conspiring to burn down the Macedonia Baptist Church. The assets of the Klan and
some of its leaders were seized and used in part to help rebuild the Black church
(Knickerbocker, 2000).

Punitive damages were the bludgeon used by Dees to shut down Aryan Nations,
an Idaho hate group led by Richard Butler, a retired aerospace worker. Butler’s 20-
acre compound served as the base of operations for his “army” of racist misfits.
Butler “attracted supporters who agreed with his views: that Jews were descended
from Satan, that blacks were soulless descendants of ‘mud people’ and that white
women who married outside their race should die” (Woo, 2002, p. 23).

Butler selected and employed inadequately trained armed guards to defend his
headquarters. His security force panicked when a passing car backfired, opening fire
on an American Indian woman and her son (O’Leary, 2000). Butler and his racist
organization were found liable for gross negligence because the guards were insuf-
ficiently screened, trained, and supervised. Aryan Nations was bankrupted by the
jury’s $6 million punitive damages award, and the organization was forced to sign
over all of its real and personal property to the prevailing plaintiffs (Associated
Press, 2000).4 An Internet millionaire later purchased the compound for $250,000 to
convert it into a human rights museum and study center (“Couple Wins Fight,” 2001).

Dees’s civil actions against incendiary hate organizations enforced societal
mores, thereby augmenting the deterrent power of the criminal law. In these cases,
criminal prosecution punished individuals who directly engaged in the physical
attacks, whereas punitive damages struck at the organizational roots of evil by bank-
rupting the hate groups that incited the violence. The key to obtaining these punitive
damages verdicts was to locate smoking gun evidence demonstrating that these orga-
nizations aided and abetted crimes against racial and cultural minorities. Dees’s pio-
neering use of tort remedies as a metaphorical death penalty for the most vicious
hate groups has recently been extended to organizational violence that takes place
outside the United States.

Hate Torts to Punish Foreign Brutality

In recent decades, punitive damages have been employed to redress torture
and other international human rights violations that occur in foreign countries.
U.S. criminal laws do not typically extend outside of America’s borders, but the
assets of tyrants domiciled in the United States may be seized in the appropriate
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circumstances. On January 4, 2006, the Eleventh Circuit upheld a $54.6 million
judgment in favor of refugees who had been kidnapped, detained, and tortured by
Salvadoran soldiers and government officials between 1979 and 1983 (Arce v.
Garcia, 2006). The trial testimony in Arce was horrifyingly graphic. For example,
one torture victim was abducted by soldiers and

burned with cigarettes, stuck with needles under her fingernails, asphyxiated with a
powder-filled rubber mask while she received electric shocks, repeatedly raped, had a
bed frame balanced on her stomach when she was eight months pregnant, forced to
drink the blood from an open wound in a man’s stomach, and severely beaten. (Arce v.
Garcia, 2005, p. 1343)

All of the plaintiffs were awarded compensatory and punitive damages under
America’s Torture Victim Protection Act.5

The tort sanction of punitive damages was the only legal remedy available to pun-
ish these former members of Salvadoran death squads. The perpetrators had moved
to the United States, where they were living beyond the reach of their home coun-
try’s laws. American prosecutors have no standing to bring criminal actions against
foreign nationals for extraterritorial crimes. This punitive damages award not only
provided money for the immediate victims of torture but also served the public inter-
est by documenting and publicizing the atrocities fostered by the former Salvadoran
government.

In another tort action against foreign tyranny, the U.S. Court of Appeals for the
Ninth Circuit upheld a $1.2 billion punitive damages award against the estate of the
former president of the Philippines, Ferdinand Marcos, to punish a pattern of human
rights violations (Hilao v. Estate of Marcos, 1996). Punitive damages were also awarded
to the victims of a “campaign of torture, arbitrary imprisonment and summary execu-
tions against perceived enemies of the government” (Abebej-Jira v. Negewo, 1996,
p. 845) at the hands of an Ethiopian dictatorship. In some cases, large punitive dam-
ages awards are purely symbolic, designed to express collective rage against partic-
ularly heinous criminals even though the award is uncollectible.6 Even when the
defendant has no reachable assets, the trial gives the victims a valuable opportunity
to tell their stories in a public forum.

A Boston federal court assessed a $10 million punitive damages award to penalize
General Sintong Panjaitan of Indonesia for his participation in a 1991 massacre of
over 270 East Timorese. The jury awarded $4 million to the mother of a 20-year-old
victim who died in this mass killing. Similarly, a District of Columbia federal court
imposed a $66 million punitive damages award against another Indonesian general
for crimes against humanity. The court upheld an award of $10 million in punitive
damages to each plaintiff or his or her estate. In these highly publicized cases, punitive
damages were assessed against
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high ranking officers of the Indonesian military [who] planned, ordered, and instigated
acts carried out by subordinates to terrorize and displace the East Timorese population
. . . and to destroy East Timor’s infrastructure following the vote for independence.
(Miller, 2002, p. 1)

All of these cases were hate tort actions used against organized violence when the
criminal law was inadequate. Each of these mammoth punitive damages awards sent
a powerful message in a public forum that the community will not tolerate xeno-
phobic violence. Punitive damages verdicts against organized hate groups constitute
a clear moral imperative because

each time the community moves to censure some act of deviation . . . and convenes a
formal ceremony to deal with the responsible offender, it sharpens the authority of the
violated norm and restates where the boundaries of the group are located. (Erikson,
1966, p. 13)

The wider message of this string of legal victories against organized violence is
that in the words of Dees, “there are still some things sacred in the country, still some
lines that no one can cross” (quoted in Moehringer, 1998, p. 1). Tort law serves
the laudatory function of deterring socially destructive transgressions that might
otherwise go unpunished.

The Limitations of Criminal Law

Punitive damages are a civil remedy, but these awards play a quasicriminal role
in carrying out their deterrent purpose. Criminal law effectively targets the direct
perpetrators of vicious racist acts, but it generally leaves the organization that pro-
motes and enables the attacks unscathed. The elevated burden of proof required for
criminal convictions, the limited resources of government prosecutors, and the
inflexibility of criminal law statutes are just a few of the reasons why hate groups
are unlikely to be prosecuted for inciting violence.

Only public prosecutors can file criminal actions, whereas punitive damages law-
suits are initiated by the victims of hate crimes. Prosecutors are unlikely to file law-
suits unless there is overwhelming evidence that the hate group encouraged its
members to engage in direct violence or terrorism (Stewart, 2001). In the absence of
effectual criminal sanctions, tort victims and their lawyers can play the role of private
attorneys general7 by pursuing civil lawsuits that expose and publicize patterns of sys-
tematic wrongdoing. Punitive damages are the most favored remedy of the private
attorney general because the claimant receives a bounty beyond the amount necessary
for compensation, as a reward for exposing organizational evil through litigation. The
private attorney general plays a vital societal role in punishing hate groups where
public prosecutors lack effective legal weapons, do not have the financial resources to
pursue these complex cases, and place a higher priority on other categories of crime.

 at SAGE Publications on November 12, 2009 http://abs.sagepub.comDownloaded from 

http://abs.sagepub.com


Federal prosecutors have potent criminal statutes that can be deployed against
hate organizations, but courts have been disinclined to permit the use of criminal law
to combat these detested groups. Congress enacted the Racketeer Influenced and
Corrupt Organizations Act of 1970 (RICO), for example, to root out Mafia-linked
groups. RICO targets enterprises that engage in a pattern of racketeering, a broad-
based definition that applies to the activities of the most violent hate groups.8

However, in 1994, the U.S. Supreme Court held that RICO could not be extended to
organized activists who incite violence against doctors who perform abortions
(National Organization for Women v. Scheidler, 1994).9 In late 2005, the U.S.
Supreme Court heard an oral argument reexamining “for the third time the question
of whether the federal racketeering law can be used in a private lawsuit to bar vio-
lent protests at abortion clinics” (Greenhouse, 2005, p. A5).

First Amendment restrictions against regulations on speech have a chilling effect
on the criminal prosecution of hate groups. Confrontational racist organizations
such as the Nazis have a right to express their political opinions, even if their beliefs
are repugnant to the overwhelming majority of Americans.10 In a 1969 case, the
U.S. Supreme Court struck down Ohio’s Criminal Syndicalism Act, which pun-
ished persons who advocated the necessity of violence “with intent to exemplify,
spread or advocate the propriety of the doctrines of criminal syndicalism” or who
“voluntarily assemble” with a group formed “to teach or advocate the doctrines of
criminal syndicalism” (Brandenburg v. Ohio, 1969, p. 448). In Brandenburg, a Ku
Klux Klan leader was charged with calling for violent change under the Ohio crim-
inal syndicalism law after he spoke at a racist rally. The Court struck down the Ohio
criminal statute because it violated rights guaranteed by the First and Fourteenth
Amendments of the U.S. Constitution.

Hate Torts Against Organizational Nonfeasance

Punitive damages are not only used to punish intentional hate torts but also
increasingly deployed to constrain reckless and negligent organizational inaction in
the face of systematic oppression by an organization’s employees. Hate crimes can
be enabled through organizational nonfeasance as well as organized malfeasance. In
the words of C. S. Lewis,

the greatest evil is not now done in those sordid “dens of crime” that Dickens loved to
paint. It is not done even in concentration camps and labour camps. In those we see its
final result. But it is conceived and ordered (moved, seconded, carried, and minuted) in
clean, carpeted, warmed and well-lighted offices, by quiet men with white collars and
cut fingernails and smooth-shaven cheeks who do not need to raise their voices. Hence,
naturally enough, my symbol for Hell is something like the bureaucracy of a police
state or the office of a thoroughly nasty business concern. (quoted in P. Greenberg,
1994, p. 17)
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Corporations rarely if ever set out to deliberately harm their employees, cus-
tomers, patients, or clients. But they may nevertheless unleash death, destruction, or
discrimination through indifference to the impact of their policies.

A corporate culture that permits its employees to engage in hateful misbehavior
can create more societal harm than that of an avowed hate group. A corporation may
face civil liability for hiring, retaining, or failing to fire employees who are the direct
perpetrators of organized hate. For example, punitive damages are an appropriate
sanction to punish and deter a company that fails to take prompt remedial action after
receiving ample notice that its employees are sexually harassing female coworkers.
The company’s culpability lies in vicarious liability or for direct negligence in fail-
ing to take corrective measures to eliminate its hostile workplace environment.

Expanded Hate Torts for the 21st Century

Hate Torts as a Cultural Battleground

William L. Prosser (1964), in his classic legal text on tort law, noted that “perhaps
more than any other branch of the law, the law of torts is a battleground of social
theory” (p. 14). Tort law is not just about compensating individuals. At its heart, the
civil justice system mirrors multilayered cultural and political divisions in contem-
porary American society. Tort law has always been contested legal terrain because of
fundamental value-laden debates over who should bear the burden for an injury and
what injuries should be compensable. Today, tort law is a crucible for determining
which plaintiffs, if any, should be compensated for transgressions such as systematic
international human rights violations, racial violence, environmental disasters, terror-
ism, and organized gender injustice. Tort law not only alleviates “the plight of the
injured” but furthers “the cause of social justice” (Fleming, 1967, p. 1).

In every historical epoch, tort law has rapidly adapted to new forms of wrongdoing.
In the early industrial age, the law of negligence evolved to punish organizations that
recklessly endangered steamship and railroad passengers. During the first decades of
the 20th century, privacy-related torts developed in conjunction with the rise of the
telephone, the appearance of a nationwide media, and the invention of electronic
eavesdropping devices. In the post–World War II era, punitive damages have further
evolved to punish and deter grossly negligent medicine, malicious activities by poorly
supervised employees, and dangerously defective products. Punitive damages in prod-
uct liability cases were first recognized in the early 1970s to punish manufacturers for
inadequate testing, fraudulent marketing practices, and the failure to promptly recall
products in the face of known dangers to the consuming public. During the same
period, medical malpractice expanded to provide patients with redress against man-
aged care organizations as well as individual doctors whose practices breached a rea-
sonable standard of care. Women and minorities have been the chief beneficiaries of
tort remedies against organized hate and discriminatory organizations.
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The power of tort law lies in its ability to evolve to meet changing societal needs.
This flexibility is threatened by tort reforms that are designed to scale back the use
of punitive damages against organizations. Currently, a high-profile tort reform
debate is being waged over whether the doors to the courtroom should be barred to
mass tort litigants systematically injured by unreasonably dangerous products,11

poor quality medical care, sexual harassment, and other systemic harms (Rustad &
Koenig, 2002). If tort reformers have their way, punitive damages will be rolled back
just at the time when the Internet is expanding the reach of hate groups and hate
crime (Gottlieb, Boehm, & Doroshow, 2004). Tort law needs to broaden its scope to
punish and deter these new offenses.

The seamy side of the Internet is that this exciting new forum of communica-
tions is also an instrumentality for gender-linked as well as racist civil wrongs.
Cyberspace is a rapidly expanding venue for systematic gender and racial oppres-
sion. Hate-based organizations have an unprecedented 24/7 distribution center for
spewing out racist propaganda to a worldwide audience. The Ku Klux Klan, neo-
Nazi, Skinhead, and White Supremacist Christian Identity organizations use cyber-
space as an instrumentality for recruitment, fund-raising, and mobilization efforts.12

Cyberspace greatly increases the ability of hateful organizations to inflict pervasive
harm with almost no risk of being prosecuted on the criminal side of the law. “Hate
purveyors can anonymously email each other, and by using list serves containing
thousands of names, can send unsolicited hate material to individual mailboxes”
(Stewart, 2001, p. 1).

Punitive damages are increasingly becoming the sheriff of cyberspace. In Planned
Parenthood of the Colombia/Willamette, Inc. v. Am. Coalition of Life Activists (2002),
the courts considered a case in which a medical provider of abortion services and its
affiliated doctors were portrayed on a Web site in Old West–style “wanted dead or
alive” posters. The Web site postings provided the physicians’ names and addresses
and charged each doctor with committing crimes against humanity. Each time that a
doctor who performed abortions was murdered, the Web site displayed the victim’s
name with a line drawn through it. Planned Parenthood filed an action against the
antiabortion activists who developed this Web site, contending that the wanted
posters constituted an authentic threat of impending danger.

The physicians depicted on the virtual wanted posters won a $109 million verdict,
including punitive damages, against the pro-life organization and its officers. The
trial court also granted a permanent injunction that banned the antiabortion
activists from publishing the posters or contributing materials to the pro-life Web
site, because the postings were intended to incite violence. A three-judge panel of
the Ninth Circuit of the U.S. Court of Appeals reversed the entire judgment, but
this reversal was in turn reversed when an en banc panel of the appellate court
ruled that the online “wanted”-type poster could be actionable under the RICO
statute (Planned Parenthood of the Colombia/Willamette, Inc. v. Am. Coalition of
Life Activists, 2002).
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The use of massive punitive damages verdicts to bankrupt an organization that
was inciting violence against abortion doctors has parallels with Morris Dees’s suc-
cessful lawsuits against racist organizations that fomented violence against minori-
ties. The Planned Parenthood case arose out of the political and cultural struggle
over the rights of women. The larger purpose of this campaign of hate was to intim-
idate and shut down clinics to deprive women of their constitutional right to obtain
an abortion. The greatest inequity that arises from unchecked hate crime is that it
creates a climate of fear and intimidation.

Gendered Hate on the Internet

In the remainder of this article, we focus on the growing issue of gendered hate-
related harassment and discrimination on the Internet to illustrate the need for robust
tort remedies to counter new forms of systematic oppression. Tort law must be free
to expand to fill the enforcement gap created by the failure of the criminal law to suf-
ficiently protect vulnerable Americans against organized hate in cyberspace.

A high percentage of hate torts in cyberspace targets women. Common-law
remedies have historically discriminated against women as a victim class, because
the legal system examines each case individually without acknowledging the man-
ifold gender differences between males and females in American society (Goodman,
Loftus, Lee, & Greene, 1991; Hoff, 1991).13 Critical feminists provide compelling
narratives showing that many branches of the law fail to adequately reflect women’s
life experiences and values (West, 1988).14 The advocates of tort reform present caps
on damages as being gender neutral, but tort remedies have intrinsic and often
unrecognized gender-specific impacts (Finley, 2004).15 As Oliver Wendell Holmes
observed, “the passion for equality sometimes leads to hollow formulas” (Postal
Telegraph-Cable Co. v. Tonopah and Tide Water R.R. Co., 1919, p. 475).

Tort injuries in cyberspace are anything but gender neutral. Cyberspace has ben-
efited women in many ways,16 but it also serves as an instrumentality for new forms
of gender oppression that must be countered through the hammer of civil punish-
ment. For example, women are far more likely than men to be targeted by Internet
stalkers. Online harassment statistics reveal that nearly three in four victims are
women (WiredSafety.org, 2005). Forty-eight states have restructured their laws to
respond to the increasing frequency of cyberstalking.17 Unfortunately, enforcement
of these antiharassment provisions is sporadic at best. Few, if any, prosecutors have
shown much zeal for aggressively enforcing these new criminal sanctions. Tort law,
however, is flexible enough to fill the abyss created by inadequate criminal prosecu-
tion of this potentially deadly form of gender violence. The law of torts allows the
victims of cyberstalking to initiate direct legal action when prosecutors fail to pun-
ish and deter online criminals.

Even before the Internet gained mass acceptance, gendered injuries were being
redressed through cybertorts. Several of the earliest Internet tort cases arose out of
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the misuse of information technologies in the workplace. For example, females were
singled out in cyberspace for harassment by male coworkers who were resentful of
women who were entering into previously all-male professional or occupational
roles. Captain Tammy S. Blakely was Continental Airlines’s first female pilot to fly
an Airbus (A300) aircraft. Blakely contended that Continental Airlines created a hos-
tile work environment by failing to discipline male pilots who were conducting a
systematic campaign of sexual harassment using the company’s Intranet. The male
pilots “posted derogatory and insulting remarks about Blakely on the pilots’ online
computer bulletin board called the Crew Members Forum” (Blakely v. Continental
Airlines, 1999).

Captain Blakely instituted a tort-based sexual discrimination lawsuit against
Continental for failing to intervene after she filed an internal complaint protesting
this pattern of harassment. Blakely’s hostile-workplace complaint included tort
claims for defamation and for the intentional infliction of emotional distress. The
female pilot contended that she was also subjected to increased scrutiny by the air-
line and, in retaliation for filing the complaint, ordered to undergo a psychological
evaluation to determine if she was fit for duty. The airline’s psychiatrists found that
Captain Blakely was not suffering from any mental illness and was perfectly capa-
ble of piloting.

The trial court dismissed Blakely’s claims against the individual pilots who par-
ticipated in this campaign of harassment, for lack of personal jurisdiction, but it did
permit the case against Continental Airlines to go forward. The jury returned a large
verdict in favor of Captain Blakely on her sexual harassment claim but rejected her
claims of disparate treatment, sex discrimination, and retaliation. The court reduced
the jury’s award of $995,000 to $120,000 (Blakely v. Continental Airlines, 1998).
The reduced award seems inadequate to compensate Captain Blakely for her suffer-
ing and for the multiyear litigation that she endured while several trial and appellate
courts in the federal and state systems considered her case.

A second female pilot who alleged a pattern of online sexual harassment also sued
Continental Airlines. In Butler v. Continental Express, Inc. (1998), a male airline pilot
took a photograph of the plaintiff and used a software application to superimpose her
face onto a series of pornographic images. The male pilot allegedly posted these sex-
ually humiliating composites on the Internet as well as on Continental Express’s
Intranet. Punitive damages were assessed against Continental Express based on a
theory of hostile workplace and for not taking prompt remedial disciplinary action in
the wake of prior instances of sexual harassment that were directed against flight
attendants. The jury awarded $360,198 to compensate Amanda Butler for embarrass-
ment, humiliation, mental anguish, and damage to her reputation.

These Internet-related cases illustrate the type of civil litigation that is likely to
become common in the 21st century. When individuals are targeted because of their
demographic characteristics, the tort injury has an impact far beyond the suffering of
the direct victim. Sexual harassment is transformed from a local injury into a global
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harm when degrading images are transmitted over the Internet. The pilots’ tortious
actions in the Continental Airlines cases would not be classifiable as a crime, but this
pattern of harassment has a negative societal impact on women in general. Courts
need to be alert to the societal dimension that underlies individual tort litigation
involving oppression based on gender, age, race, sexual orientation, and social class.

Males are also victimized by online crimes, although this appears to be less com-
mon than oppression against females. In John Does v. Franco Productions (2000),
46 young college athletes were awarded $506 million in compensatory and punitive
damages against Franco Productions and its Internet distributors. In this case, pornog-
raphers secretly filmed these young men in various stages of undress in university
locker rooms, restrooms, and other private areas. The dot-com company sold thousands
of copies of these purloined images worldwide on their X-rated Web site. The salacious
tapes, which carried names such as Straight off the Mat and Voyeur Time, were mar-
keted globally.

The victims of this outrageous invasion of privacy discovered that they had been
secretly filmed when they read a newspaper story about the pornographic Web site.
The enormous award won by the athletes is probably symbolic because the primary
defendant disappeared into cyberspace, not even bothering to make an appearance to
contest the lawsuit (Rustad, 2004).18 Although this verdict is unlikely to be collected,
a general message of deterrence was sent to every cyberspace pornographer with
reachable assets.

The issue of whether commercial information brokers are liable for selling
personally identifiable information that is used to perpetuate hate crimes is another
example of a growing legal dilemma that lacks a clear resolution. In a New
Hampshire case, an online Web site sold information that enabled one of its customers
to track down and kill a former high school classmate. The murderer purchased
personal information about his victim from an Internet Web site (Docusearch),
which provided the requested records without any due diligence regarding how the
data would be used. Had the company done a simple Google search, it would have
discovered that its customer maintained a Web site containing references to stalking
and killing his former high school classmate Amy Lynn Boyer.

The customer purchased Ms. Boyer’s date of birth and her contact telephone
number. He then placed an order for Amy Boyer’s social security number for $45.
Docusearch obtained her social security number from a credit-reporting agency as a
part of a credit header and provided it to the customer. The customer then placed a
second request for Boyer’s employment information, paying the $109 fee by credit
card. Docusearch found Boyer’s address by retaining a private investigator who
placed a pretext telephone call to Boyer in New Hampshire. The investigator mas-
queraded as an insurance company employee to mislead Amy Boyer into revealing
her workplace location. About a month later, the customer, using the information
supplied by Docusearch, drove to Boyer’s workplace and fatally shot her as she left
work. He then shot and killed himself.
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In the wake of this tragedy, the New Hampshire Supreme Court became the first
court in the country to recognize the possibility of an invasion-of-privacy action
against a Web site. The court held that an investigator who obtains a person’s
social security number without that person’s knowledge or consent violates New
Hampshire’s invasion-of-privacy tort. The court ruled that the company was liable
under the state’s Consumer Protection Act for selling information obtained
through a fraudulent telephone call. However, the court rejected the plaintiff’s
claim that the deceptive investigator had misappropriated Amy Boyer’s identity.
The parties settled their case after the court ordered that they proceed to trial
(Remsburg v. Docusearch, Inc., 2002). The New Hampshire Supreme Court decision
is a hopeful precedent, but future case law development is necessary if information
brokers are to be held accountable for enabling crimes on the Internet. As hate and
intimidation increasingly migrate into cyberspace, tort law will need to expand to
provide effective remedies against online oppression.

Conclusion

Throughout their long history, punitive damages awards have proven their worth as
a flexible remedy for punishing organizational, as well as individual, torts and crimes.
Today, creative private attorneys general are applying traditional intentional torts—
such as the intentional infliction of emotional distress, assault, battery, outrage, and
false imprisonment—as causes of action in hate tort litigation. The availability of
powerful hate tort remedies, such as punitive damages, fills the void left by the
shortcomings of criminal law. Even when criminal statutes are clearly being vio-
lated, law enforcement against hate groups is unlikely to be effective. Federal, state,
and local enforcement agencies frequently lack the financial, technical, and scien-
tific expertise necessary to investigate and punish organizations that spew hatred.

Hate torts give juries the muscle to impose a financial death penalty against hate
groups and hateful individuals that recklessly or intentionally cause social harms.
The new millennium will require innovative solutions to the growing problems of
organized hate, international human rights violations, online oppression, and negli-
gent enablement of third-party crimes. Courts and legislatures will need to liberally
interpret tort remedies to adequately address these new challenges.

Notes

1. A tort is a wrongful act that results in personal injury or death to another person or an injury to his
or her reputation, privacy, or property, for which compensation should be received. The tort lawsuit is filed
by the injured person, rather than by government prosecutors, to obtain compensation for the damages
sustained.

2. A punitive damages award assesses a monetary penalty to punish and deter the wrongdoer—goals
associated with criminal penalties—rather than to simply compensate the plaintiff. Before entering an
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award of punitive damages, the trial judge must consider the larger societal purposes of the remedy in
punishing and deterring conduct that harms the community (Koenig & Rustad, 2003).

3. The doctrine of vicarious liability holds an organization or other principal liable for its agents’
wrongdoing as long as it is in the scope of its duties. This legal concept is widely used to hold corpora-
tions liable for their employees’ torts. Morris Dees has convinced courts to expand vicarious liability prin-
ciples to hold racial separatist organizations liable for encouraging their members to commit violent
intentional torts and crimes.

4. The plaintiffs were also awarded $330,000 in compensatory damages. In a separate criminal
action, three of the guards were sentenced to jail terms (Wiley, 2000).

5. The Torture Victim Protection Act (2000) states that federal courts have “original jurisdiction of
any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the
United States.” Section 2 of the act creates statutory tort liability for “an individual who, under actual or
apparent authority, or color of law, of any foreign nation—(1) subjects an individual to torture shall, in a
civil action, be liable for damages to that individual; or (2) subjects an individual to extrajudicial killing
shall, in a civil action, be liable for damages to the individual’s legal representative, or to any person who
may be a claimant in an action for wrongful death.” To date, plaintiffs have found it difficult to recover
under this statute. In the case of In re World War II Era Japanese Forced Labor Litig (2001), for example,
the court dismissed claims by Korean and Chinese victims who had been imprisoned in Japanese forced
labor camps during World War II because the statute of limitations had expired. The recently revealed
abuse of prisoners by U.S. agents in Iraq and Afghanistan and in secret locations raises the possibility that
tort actions for torture might be filed in foreign venues against the U.S. government (Decker, 2006; K. J.
Greenberg, 2006).

6. High-profile cases may benefit society even if the award is not collectible. Punitive damages cases are
sometimes brought to express outrage against oppression even when the defendant does not have the finan-
cial resources to pay a judgment. A California jury, for example, “awarded $ 5 billion to a woman whose son
was sexually tortured and cut to pieces by a serial killer” (“Mother of Serial-Killer Victim,” 1992).

7. Judge Jerome Frank of the Second Circuit U.S. Court of Appeals was the first jurist to use the term
private attorney general to refer to “any person, official or not,” who brings a legal proceeding “even if
the sole purpose is to vindicate the public interest. Such persons, so authorized, are, so to speak, private
attorney generals” (Associated Industries of New York State v. Ickes, 1943, p. 704).

8. The Racketeer Influenced and Corrupt Organizations (RICO) Act of 1970 “empowers both pros-
ecutors and private enforcers, imposes severe criminal penalties and hefty civil liability on those engaged
in conduct within the Act’s compass. See, e.g., § 1963(a) (up to 20 years’ imprisonment and wide-ranging
forfeiture for a single criminal violation); § 1964(a) (broad civil injunctive relief); § 1964(c) (treble dam-
ages and attorneys’ fees for private plaintiffs)” (National Organization for Women v. Scheidler, 1994,
p. 412). As such, RICO is a potentially potent weapon against hate groups but is rarely used for this pur-
pose. In one notable exception, federal prosecutors used RICO against Whites-only prison gangs. In a
coordinated action in 2002, police officers executed “eighty search warrants [that] were served on homes,
offices and jail cells in California, New York, Illinois, Colorado, Connecticut, Florida, Georgia, Louisiana,
Massachusetts, Pennsylvania, Nebraska and Washington” (British Broadcasting Company, 2002, para. 6).

9. Challenges to the application of RICO to prosecute ideological groups that advocate violence have
been fought out in the American courts over the past two decades. In National Organization for Women
v. Scheidler (1994), the U.S. Supreme Court unanimously held that RICO did not require a showing that
the defendants were economically motivated and could thus be extended to antiabortion activists who
incite violence. The Court declined to rule on whether a RICO prosecution clashed with the First
Amendment. Chief justice William H. Rehnquist, writing for an 8-1 majority, narrowed the scope of
RICO by ruling that the required predicate act was not present, because the antiabortion group was not
engaged in “an attempt to obtain” the abortion clinic’s property (under the Hobbs Act) or “committing
state extortion” (p. 411).
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10. In sharp contrast, the criminal codes of many foreign nations outlaw certain forms of hate speech.
For example, in February 2006, “British historian David Irving on Monday pleaded guilty to denying the
Holocaust and was sentenced to three years in prison. He conceded that he was wrong when he said there
were no Nazi gas chambers at the Auschwitz death camp” (Associated Press, 2006, para. 1). Irving was
convicted under a 1992 Austrian law prescribing up to 10 years in prison for “whoever denies, grossly
plays down, approves or tries to excuse the National Socialist genocide or other National Socialist crimes
against humanity in a print publication, in broadcast or other media” (para. 10). Six years earlier, Irving
“had sued Prof Deborah Lipstadt, an American Jewish scholar, and her British publishers, Penguin Books,
for remarks made in her book Denying the Holocaust: The Growing Assault on Truth and Memory. She
accused him of being one of the most dangerous ‘Holocaust deniers,’ a ‘Hitler partisan’ who falsified, mis-
represented and distorted history” (Tweedie, 2000, para. 4). The London court rejected Irving’s civil
action and required him to pay most of the defendants’ litigation costs on the grounds that Professor
Lipstadt was correct in claiming that “Mr. Irving has for his own ideological reasons persistently and
deliberately misrepresented and manipulated historical evidence” (para. 6).

11. Punitive damages awards arising from class action lawsuits have played an important role in pun-
ishing and deterring corporations who were tempted to place their financial interests above the safety of
the consuming public. Dangerously defective women’s products, such as the Dalkon Shield and Copper-7
intrauterine devices, both of which caused many deaths and thousands of devastating reproductive injuries,
were withdrawn from the marketplace only after large punitive damages awards were handed down against
the manufacturers. These excessively hazardous birth control devices “presented an exceedingly elevated
risk of pelvic inflammatory disease, sterility, perforated uteruses, and septic abortions” (Finley, 1997, p. 870).
American women were also compensated by the civil justice system for injuries and deaths caused by the
Phen-Fen combination of diet drugs, taken disproportionately by females. No prosecutor ever filed a claim
against the company executives whose reckless endangerment targeted consumers.

12. “An internet site called www.jewatch.com is determined to keep a close watch over Jewish indi-
viduals and their organizations world wide. The site www.godhatesfags.com depicts the head of Matthew
Sheppard bouncing in flames and keeps a running count of how many days that he has been in hell. If you
have the ability to listen to sound on your computer, you can even hear a voice that is supposed to be that
of Sheppard’s crying out for help from hell. The World Church of the Creator’s web page includes a
children’s section which offers coloring pages, games, puzzles, and other similar activities with hate based
messages. In addition to hate based groups, movements such as the Holocaust Denial Movement are also
using the Internet to spread their messages” (Stewart, 2001, p. 1).

13. Tort awards in medical malpractice, for example, mirror traditional gender roles. In medical mal-
practice cases, two out of three plaintiffs receiving punitive damages awards are women (Koenig &
Rustad, 1995). Women employ punitive damages to punish health care providers for grossly misman-
aged childbirth, shoddy cosmetic surgery, shameful sexual abuse, and shocking neglect in nursing
homes—all gender-based injuries. In contrast, men are more likely to receive punitive damages in med-
ical cases for failure of diagnosis and mismanaged surgical procedures. In product liability actions, men
disproportionately suffer injuries in the workplace and when using heavy equipment that corresponds to
male occupational roles.

14. The similarity between the tort litigation against hate organizations and the tort verdicts against
corporations that injure large numbers of women through defective products and medical malpractice lies
in the organizational roots of the systemic injury. Hundreds of thousands of women have been injured and
killed by inadequately tested and designed intrauterine devices or contraceptives, yet not a single corporate
executive was ever indicted, let alone convicted, for destroying countless female lives. Just as punitive
damages punish hate torts, they should be imposed to root out reckless endangerment of American women.

15. Corporate liability may be imposed on health care providers for the slipshod supervision of affil-
iated physicians and other professional staff. Many of the most egregious examples have victimized
females. In Crandall-Millar v. Sierra Vista Hospital (see Koenig & Rustad, 1995), the 31-year-old plaintiff
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was estranged from her 65-year-old husband, an obstetrician and gynecologist. The doctor’s former
spouse checked into the hospital for a hysterectomy. Her physician husband secretly assisted in the
operation, thus violating his former wife’s right of informed consent. During the surgery, her husband
allegedly sewed his ex-wife’s vagina shut and nicked a hole in her bladder. An attending nurse testified
that the ex-husband boasted about the damage that he caused his former wife. The Board of Medical
Quality Control suspended the licenses of the ex-husband. In Johnson v. Women’s Hospital (1975), the
plaintiff miscarried, giving birth to a 28-week newborn who lived for only an hour. During a follow-up
medical appointment, the distraught mother repeatedly inquired about her baby’s remains and whether
they had been given a proper burial. In response, a member of the nursing staff led the bereaved mother
to a storage area where she was handed a gallon jar of formaldehyde with the discolored and shriveled
body of her child floating inside. The jury’s response to this callous misconduct was to award punitive
damages to the mother, who suffered extreme distress. Although these awards are not remedies against
organizational hate crimes, they illustrate how corporate policies of negligent training and supervision can
result in needless emotional and physical harm suffered by women at the hands of hateful individuals.

16. In an article titled “The Dark Side of the Web” (2005), The Record notes many benefits that
women have gained from this revolutionary means of communication: “For women, the effect has been
especially profound. Online a woman can find a community of people interested in the same things she
is. She can find a new job, a new home, new stocks to invest in, even a new spouse. Of course, men can
find all these things online, too—but they generally always have been easier for men to find (with the pos-
sible exceptions of the spouse and the home), thanks to established old-boy networks” (p. 1).

17. The use of e-mail and the Internet to stalk women is a problem of epic dimensions that has proven
to be difficult to punish on the criminal side of the law (Caterpillar, Inc. v. Department of Employment
Security, 2000). As a result, legislators are considering ways to strengthen tort remedies. California recently
became the first state to create a new tort action for stalking. The tort arises after a defendant engages in a
pattern of conduct “the intent of which was to follow, alarm, or harass the plaintiff” (Calif. Civil Code, 2004,
§ 1708.7).

18. Because of federal law, the athletes could not sue the Internet service provider that hosted the Web
site. Section 230 of the Communications Decency Act immunizes Web sites from any liability for content
supplied surreptitiously by third parties (Rustad & Koenig, 2005).
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