
http://cad.sagepub.com

Crime & Delinquency 

DOI: 10.1177/001112878002600201 
 1980; 26; 129 Crime Delinquency

Martin D. Schwartz and Todd R. Clear 
 Toward a New Law on Rape

http://cad.sagepub.com/cgi/content/abstract/26/2/129
 The online version of this article can be found at:

 Published by:

http://www.sagepublications.com

 can be found at:Crime & Delinquency Additional services and information for 

 http://cad.sagepub.com/cgi/alerts Email Alerts:

 http://cad.sagepub.com/subscriptions Subscriptions:

 http://www.sagepub.com/journalsReprints.navReprints: 

 http://www.sagepub.com/journalsPermissions.navPermissions: 

 at SAGE Publications on November 12, 2009 http://cad.sagepub.comDownloaded from 

http://cad.sagepub.com/cgi/alerts
http://cad.sagepub.com/subscriptions
http://www.sagepub.com/journalsReprints.nav
http://www.sagepub.com/journalsPermissions.nav
http://cad.sagepub.com


129

Toward a New
Law on Rape

Martin D. Schwartz
Todd R. Clear

Forcible rape has become a major issue in the past decade, not only for
political reasons but also because of the unique practical roadblocks
placed in the path of prosecution by criminal law. A number of ap-
proaches to removing these obstacles are discussed here, based largely on
the idea, acceptable from both a feminist and a practical standpoint, that
rape law be "normalized" as part of a general assault code, rather than
remaining a separate sex crime statute. Such a change would not only be
an important political statement by the criminal law, but would also auto-
matically remove most of the problems discussed in the literature. A sug-
gested basic statute takes into account problems ranging from psycho-
logical harm to rape shield laws to statutory rape, in addition to the usual
complaints about rape law.

The problem of rape has been more in the public eye recently, not
only because of the apparent increase in the behavior, but also because it has
become a rallying point for feminists. A number of good articles have ap-
peared in recent years detailing the sexist history of rape legislation as well as
the unfairness of modern laws that have resulted in low conviction rates of
offenders and high harassment rates of victims.1

In a previous paper, we argued that rape law reform should move toward
eliminating the differentiation between laws covering sexual violations of
women and general assault laws.’ After reviewing that argument, we will dis-
cuss some of the issues related to and the problems of this approach to rape
law reform.

MARTIN D. SCHWARTZ: Assistant Professor, University of Cincinnati. TODD R. CLEAR:
Assistant Professor, Rutgers University, Newark, New Jersey. An earlier version of this paper
was presented at the meetings of the Academy of Criminal Justice Sciences, March 8, 1978.

1. See, for example, legal issues citations in Duncan Chappell and Faith Fogarty, Forcible
Rape: A Literature Review and Annotated Bibliography (Washington, D.C.: Govt. Printing Of-
fice, May 1978); also Hubert S. Feild and Nona J. Barnett, "Forcible Rape: An Updated Biblio-
graphy, "Journal of Criminal Law and Criminology, March 1977, pp. 146-59; and Duncan Chap-
pell, Gilbert Geis, and Faith Fogarty, "Forcible Rape: Bibliography," Journal of Criminal Law and
Criminology, June 1974, pp. 248-63. 

2. Martin D. Schwartz and Todd R. Clear, "Feminism and Rape Law Reform," Bulletin of the
American Academy of Psychiatry and the Law, December 1978, pp. 313-21.
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PROBLEMS WITH RAPE LAW

Largely as a result of the actions of feminist groups around the country, the
many problems of rape law are becoming well known. These problems can be
roughly grouped into two general themes: (1) Not enough rapists are being
convicted, and (2) the criminal justice system is openly hostile to rape victims.

Both problems flow ultimately from the historical belief that the female
gender is rife with spiteful shrews who

often falsely accuse men of sexual attacks to extort money, to force marriage, to
satisfy a childish desire for notoriety, or to attain personal revenge. Their
motives include hatred, a sense of shame after consenting to illicit intercourse,
especially when pregnancy results, and delusion. 3

The modern version of this attack on rape victims is exemplified by the works
of psychiatrist Helene Deutsch, who suggests that all women, as part of a
standard female masochism, have rape fantasies,4 and Dr. Karl A. Menninger,
who pointed out that it is easy for neurotic women to confuse their rape fan-
tasies with reality, and believe the attacks really occurred.’

Likewise, among criminologists, there is Menachim Amir’s pioneer work on
rape, which assumes that all women have some kind of rape wish.

The following two assumptions [are] ... guiding principles in Amir’s work:
first, the possible universality of the female’s wish to be raped; secondly, only
certain females with pathological characteristics are likely to become victims....
The woman who without reservations or qualifications simply does not want to
be raped is not mentioned in the book.’

Amir tried to adapt the concept of victim-precipitated crime to rape, by
defining situations in terms of the victim’s contribution to the crime. Apart
from the fact that Amir relies on the offender’s perception of the situation,&dquo; he
counts as precipitation such events as the use of bad language by the victim,
the victim’s presence in &dquo;risky situations marred with sexuality,&dquo;9 or the

3. "The Corroboration Rule and Crimes Accompanying Rape," University of Pennsylvania
Law Review, January 1970, p. 458; see also F. Lee Bailey and Henry B. Rothblatt, Crimes of 
Violence: Rape and Other Sex Crimes (Rochester, N.Y.: New York Lawyers Cooperative, 1973),
p. 290.

4. Helene Deutsch, The Psychology of Women, vol. 1 (New York: Grune and Stratton,
1944), p. 256. Karen Horney also felt that rape fantasies were instinctive for women, but believed
that social conditioning, rather than biology, was to blame. See discussion in Susan Brownmiller,
Against Our Will: Men, Women and Rape (New York: Simon and Schuster, 1975), pp. 309-25.

5. As quoted in John Henry Wigmore, Evidence at Trials at Common Law, 10 vols., vol. 3A,
rev. ed., James C. Chadbourn (Boston: Little, Brown, 1970), sec. 924a.

6. Menachim Amir, Patterns in Forcible Rape (Chicago: University of Chicago Press, 1971).
7. Kurt Weis and Sandra S. Borges, "Rape as a Crime without Victims and Offenders? A

Methodological Critique," in Victims & Society, Emilio Viano, ed. (Washington, D.C.: Visage
Press, 1976), p. 230-54.

8. Amir, Patterns in Forcible Rape, p. 266.
9. Ibid., p. 266.
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victim’s displaying a generally unfeminine demeanor.10 (In contrast, of course,
a feminine demeanor could be interpreted by the offender as flirtation or sex-
ual enticement, making that a case of victim precipitation also.) Amir categor-
ically counts as victim precipitated any crime in which the victim was younger
than eighteen and not a virgin, or in which the victim had previously been
raped but had not reported it.&dquo; Beliefs such as these militate for a judicial
system that must take extraordinary steps to prevent the persecution of semi-
innocent men wiled by bad females. If the chances of false accusation are seen
as high, it is logical to require that the accusers be examined very carefully
This being the presumed case, American law has developed obstacles to the

prosecution of an alleged rape that are unmatched in other types of crime.
Earlier rape law, including common law, like that pertaining to other crimes,
simply allowed the jury to believe the word of the defense or that of the
prosecution.&dquo; Now however, various states obstruct prosecution by such
means as demanding corroboration by physical evidence of one or more ele-
ments of the crime, demanding that the victim prove resistance to her at-
tacker, forcing the victim to prove lack of consent, and allowing the defense
to enter into evidence the victim’s previous sexual history.14 Although some
states have recently eliminated the worst of these humiliations,15 the reaction
of the criminal justice system to rape victims has been openly insulting. Many
women feel the slim chance that their attacker will be convicted does not war-
rant contending with leering police, indifferent hospital attendants, disbeliev-
ing prosecutors, and potentially demeaning trial testimony.

If one accepts, as most of us do or did, the opening premise-that rape is a
crime especially prone to false complaints by lying, scheming, spiteful, or
fantasizing victims-then these obstacles are not unreasonable. If one believes
in the American standard that convicting an innocent person is far worse than
letting a guilty one go free, then the high chance of lying victims requires
extraordinary precautions. Indeed, it seems to be just this model that led
groups such as the Communist Party to champion a series of cases, beginning
with the Scottsboro Boys, in which racist white victims lied to persecute inno-
cent black men-a just cause considering the prevailing lynch mob justice. The

10. Ibid., p. 261.
11. Ibid., p. 117.
12. Interestingly, in rape law the "accuser" is generally assumed to be the victim-called the

prosecutrix-a characteristic that sets this law apart from the rest of criminal law, in which the
state is the accuser (prosecutor).

13. John Henry Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at
Common Law, Including the Statutes and Judicial Decisions of All Jurisdictions of the United
States and Canada, vol. 7, 3d ed. (Boston: Little, Brown, 1940), sec. 2061.

14. See, for example, Leigh Bienen, "Rape II," Women’s Rights Law Reporter, Spring/
Summer 1977, pp. 94-135; and Shana Alexander, Women’s Legal Rights (Los Angeles:
Wollstonecraft, 1975), pp. 123-31.

15. National Institute of Law Enforcement and Criminal Justice, Forcible Rape: Prosecutors’
Volume I (Washington, D.C.: Govt. Printing Office, 1977), p. 12.
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technique used, unfortunately, was the usual process of assailing the inherent
mendacity of women. 16
What is interesting about all of this is that there is no firm basis for the

belief that there are more women who make false rape reports than there are
other crime victims making false reports.17 The structure of rape law seems to
be based on a series of irrelevant and intellectually suspect anecdotes and
conclusions quoted by Dean Wigmore, all written before 1933.&dquo; These anec-
dotes are repeated again and again in the literature. Following backward a trail
of footnotes justifying such a belief, one virtually always arrives at Wigmore
and his sources, such as this passage by a Dr. Otto Monkemoller, warning of
the dangers in dealing with the female witness in a sex case:

The most dangerous witnesses in prosecutions for morality offenses are the
youthful ones (often mere children) in whom the sex instinct holds the foremost
place in their thoughts and feelings. This intensely erotic propensity often can
be detected in the wanton facial expression, the sensuous motions, and the man-
ner of speech. But on the other hand one must not be deceived by a madonna-
like countenance that such a girl can readily assume; nor by the convincing
upturn of the eyes, with which she seeks to strengthen her credibility. To be
sure, the coarse sensuousness of her demeanor, coupled with a pert and forward
manner, usually leaves no doubt about her type of thought. Even in her early
years can be seen in countenance and demeanor the symptoms of the hussy-
type, which in later years enable one at first glance to recognize the hardened
prostitute. With profuse falsities they shamelessly speak of the coarsest sex-
matters. Having come early into bad practices, they can weave these into their
testimony and decorate their narratives with the most plausible details.... It is
just such witnesses that often bring into their picture individuals who have nev-
er even been near them and that throw suspicion recklessly on the most worthy
persons.’9

Ultimately, the legal support for making rape a special crime rests on Freudian
theory and a few questionable anecdotes or analyses such as this, virtually all
dealing with juvenile witnesses or victims who would not be a factor in most
felony rape cases anyway.
More recent analyses have strongly questioned the factual legitimacy of

this view .20 The contrary argument-that women are disinclined to make com-
plaints under current rape law, that many who do so later refuse to continue

16. Brownmiller, Against Our Will, p. 235. See, for criticism of Brownmiller’s position, Julia
R. Schwendinger and Herman Schwendinger, "A Review of Rape Literature," Crime and Social
Justice, Fall-Winter 1976, p. 79; or Alison Edwards, Rape, Racism and the White Women’s
Movement: An Answer to Susan Brownmiller (Chicago: Sojourner Truth Organization, n.d.).

17. Schwartz and Clear, "Feminism and Rape Law Reform," p. 314.
18. See Barbara Allen Babcock et al., Sex Discrimination and the Law (Boston: Little, Brown,

1975), pp. 855-60.
19. Dr. Otto M&ouml;nkem&ouml;ller, Psychology and Psychopathology of Testimony, cited in

Wigmore, Evidence at Trials at Common Law, sec. 924a.
20. See Brownmiller, Against Our Will.
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their testimony and ill-treatment,&dquo; and that therefore the majority of rapists
either are never caught or are freed by a trial system stacked heavily in the
defendant’s favor-makes the problem of rape laws quite different from that
of potentially overzealous prosecution or malicious accusation. These

analyses have resulted in several recommendations for reform, by different
groups and individuals, with sometimes very different purposes.
An evolutionary model of change is most often proposed, coming from the

legal and criminal justice communities and generally asserting that rape law is
basically acceptable, if some modest changes are made. The abuses of current
rape law are used to argue that by lessening the burden on the complainant,
conviction of the offender will be made easier. An increase in convictions will,
in turn, encourage more victims to press their complaints, thus increasing the
likelihood of catching rapists.
A second set of recommendations is based on what would be called a &dquo;war&dquo;

model, used by feminist groups interested in changing the nature of male-
female conflict relations. Rape, as the ultimate male-female conflict, is an ap-
propriate and effective battleground and rallying point. To combat the rapist
enemy, recommendations come forth ranging from counterattacks
(retributive justice, vigilante justice) and physical self-defense to reforms de-
signed to end the legal mistreatment and harassment of the female victim.
Implicit in this strategy is consciousness raising, especially to dispel the per-
vasive misperceptions of women and rape.

In this regard, it is astonishing to move among well-educated males and
find out how many of them still insist that women are physically incapable of
being raped. (Beniamin Mendelsohn gives the intellectual version: A woman
can’t be raped because of &dquo;the almost inexpugnable position she occupies on
account of the topography of the sexual organs in the female body.&dquo;&dquo; Hunter
Thompson once made a suggestion to the effect that any male who believed
this should be asked to protect himself while six Hell’s Angels sodomize him.)
Furthermore, there is still a widespread belief in our culture that women &dquo;ask
for it,&dquo; either individually or as a group. Curiously, society does not censure
the robbery victim for walking around with $10, or the burglary victim for
keeping all of those nice things in his house, or the car theft victim for show-
ing off his flashy new machine, just asking for someone to covet it. When a
mugging victim is questioned, it is unlikely that he will be asked, &dquo;How often
in the past have you given money voluntarily to drug addicts?&dquo;
The target of the war strategy is not only rape, but also the larger, related

problem of stereotypes about sex and women. As Barbara Findlay suggests,
&dquo;Until our society believes that women can be and are raped, and believes the

21. See Laughlin, as quoted in "The Rape Corroboration Requirement: Repeal, Not Reform,"
Yale Law Journal, June 1972, p. 1375.

22. Beniamin Mendlesohn, "The Origin of the Doctrine of Victimology," Exerpta Crimi-
nologia, vol. 3 (1963), p. 239.
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women who tell it so, having the offense on the books will have little practical
value.&dquo;&dquo;

RAPE AS ASSAULT

A third approach to rape law reform takes the position that most of the other
reform models won’t work.

Already draconian sentences are not deterring rape, and the measures pro-
posed by the evolutionary and war strategies will not increase the certainty of
punishment enough to deter most rapists. Thus, these reforms may not only
be wasting reformist effort on plans that have little chance of success, but
actually be counterproductive. Any attempt to increase the penalties for rape
serves as a justification for more victim harassment, not less: One reason for
the original victim mistreatment and extraordinary defendant protection was
the severity of sentences for rape in most states,24 a trend that continues even
today. Florida, for example, recently restructured its entire rape law in an

attempt to develop a nonsexist statute. The legislature adopted a new sexual
battery statute&dquo; that provides for a minimum sentence of thirty years for rape
of an adult accompanied by verbal threats of violence with a deadly weapon.
With that kind of sentence available, juries can be expected to examine the
victim even more carefully.
The most damaging strategy for women, however, is the (frequent) sugges-

tion that women should virtually turn the streets over to men after sundown,
and spend their evenings indoors-albeit suspiciously and fearfully-to pre-
vent rape.26 To give up as equals in law and society by adopting these pro-
posals is hardly a useful recommendation for feminists-and all women.
&dquo;Since the object of rape is rarely sex but rather a statement of male domi-
nation, to fight back by admitting defeat may in the short run produce victory
(no physical rape), but is certainly counterproductive in the long run
(women’s place as an equal in law and in society).&dquo;27
The assault model, with which the present authors agree, argues that there

is no reason to separate a woman’s sexual integrity from her general physical
integrity. The state, through the criminal laws, undertakes to assure all citi-
zens of their right not to have the privacy of their bodies violated. In the case
of the woman’s vagina, however, a special status has been created in law,
elevating a woman’s special rights to the physical integrity of this part of her
body to a higher and different level of importance than her rights to the &dquo;rest&dquo;

23. Barbara Findlay, "The Cultural Context of Rape," Women Lawyers Journal, Fall 1974, p.
206.

24. Babcock et al., Sex Discrimination and the Law, p. 868.
25. Florida Statutes Annotated, sec. 794.011 (1976).
26. Brownmiller, Against Our Will, p. 399; as an example of this suggestion, see June Bundy

Csida and Joseph Csida, Rape: How to Avoid It and What To Do If You Can’t (Chatsworth,
Calif.: Books for Better Living, 1974), p. 63.

27. Schwartz and Clear, "Feminism and Rape Law Reform," p. 10

 at SAGE Publications on November 12, 2009 http://cad.sagepub.comDownloaded from 

http://cad.sagepub.com


135

of her physical integrity-as if one’s physical integrity could be divided up.
Politically, the creation of this special sexual status is one of the barriers that
prevents women from being the equals of men under the law, in a way similar
to female labor laws and prohibitions on women entering combat in the armed
forces.

This political argument is unnecessary here, however, as the same case can
be made on solely a practical ground: Many of the worst and most bitterly
fought battles over rape law become irrelevant or may be solved by subsum-
ing rape law into the general assault laws.

For rape is an assault. In a society where sex is fairly readily available for
free, and always available at a price, to believe that rape is committed primari-
ly for sexual reasons is foolish. Even in situations such as the date partner
rape, where sex seems a predominant factor, the use of force to accomplish the
end sets the crime apart. Calling the crime sex based is like called armed rob-
bery of caviar a hunger-based crime. It is much more clear that domination,
revenge, and other similar motives are behind most rapes. In other words,
rape is an assault much more than a sexual attack. Susan Brownmiller’s his-
torical work documents in copious detail the use of rape as a political instru-
ment of subjugation and humiliation by men throughout the ages,28 even if
her account is not perfect. 29
The philosophical argument on this issue has been made before.3o The prob-

lem remains to discuss some of the issues involved in making this change in
the law.

NONSEXIST LEGISLATION

The recommendation for reform we advocate requires a move in the direction
of nonsexist legislation. There are at least two ways to resolve the problem of
rape legislation’s being an obstacle to sexual equality under the law.
The first way is to develop a sexually neutral assault law, as in Michigan,31

Florida, 32 and several other states. The Florida legislation allows victims or
offenders to be of either sex, and it includes vaginal, anal, or oral penetration
by a sex organ, or anal or vaginal penetration by any object in the sexual
battery definition. The Michigan statute goes farther by adding minor sexual
contacts (intentional touching of buttocks, for instance) to its definition of
sexual assault. This type of reform represents a vast improvement over earlier
rape laws, particularly in the case of Michigan. This law spoke to the most
common complaints by dealing directly with them: The law is sexually neu-

28. Brownmiller, Against Our Will
29. Edward Shorter, "On Writing the History of Rape," Signs: Journal of Women in Culture

and Society, Winter 1977, p. 471.
30. Schwartz and Clear, "Feminism and Rape Law Reform."
31. Michigan Criminal Law Annotated, sec. 750.520 (a)-(1), (Supp., 1977).
32 Florida Statutes Annotated, sec. 794.011
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tral ; it excluded proof of resistance or lack of consent as a necessary element
of the crime; it eliminated the use of the victim’s previous sexual history in
most cases; and it introduced graded offenses to allow conviction at differing
levels of offender culpability. Although this type of reform represents an im-
provement, there are still problems.
One difficulty in drafting legislation is to cover all of the behaviors one

desires to cover without leaving loopholes. Of course, simply deciding what is
to be included can be a major problem. The Michigan drafters, for example,
did not deal with a number of interesting problems perhaps because they felt
that doing so would jeopardize their chances of legislative enactment of what
was for them the most important issue-a sexually neutral rape law.

In Florida, the rape legislation was expanded from a simple rape law (&dquo;rav-
ishes or carnally knows a person of the age of eleven years or more, by force
and against his or her will&dquo;) into a broader sexual assault law. However, sex-
ual battery requires oral, anal, or vaginal penetration by a sexual organ, or
anal or vaginal penetration by any other object, again leaving out much of-
fensive, assaultive conduct. Of course, given Florida’s sentencing structure,
perhaps the exclusion of lesser crimes is not a bad thing.
The Michigan statute, on the other hand, is a complex document which

attempts to cover a broad range of activities.,, It establishes a separate offense
called &dquo;sexual assault&dquo; that remains independent of regular assault law. The
arguments against this approach are both ideological and practical.

Ideologically, as mentioned earlier, there is no compelling reason to separate
out of the society’s general guarantee of physical integrity a separate sexual
integrity. Michigan has created a situation where inserting a finger into a
woman’s anus, however slight the penetration, by force against her will is by
statute a much more serious offense than inserting a penknife through her
skin to the knife’s hilt. Practically, it remains to be seen whether the law will
operate as planned, or whether the people (including jurors and judges) will
continue to react to rape as before. Legal reform cannot change people’s at-
titudes, but it can help.

ASSAULT LAW

A different approach to reforming rape laws would begin by incorporating
what we now call rape as an aspect of already existing assault law. The most
important reason for taking this approach is ideological. It accomplishes two
ends: It reaffirms that all citizens are equal under the law, and it properly
places the emphasis on assault, not on sex. But there are powerful practical

33. Because of the apparent breadth of the Michigan law, a good deal of litigation, to define
which situations are appropriate for invocation of the code, is expected. The range of situations
is broad enough that an unlikely series of circumstances seem to be crimes. For example, even
consensual sexual intercourse by two burglars during a felony break-in might be punishable by
life imprisonment.
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benefits to this change as well, mostly flowing from the latter. Ideological
correctness is a concept of great concern to theoreticians who believe such
reform can be important symbolically today and practically tomorrow. But
there are direct benefits to be realized today.
One important impact is the change in emphasis from the actions of the

victim to the actions of the offender. It is possible, and in fact is being done
in many states, to make the several changes necessary to shift the emphasis in
rape behavior to the defendant’s actions. Within general assault law, the
dubiousness of the present emphasis becomes obvious. One does not think to
ask the victim of assault for proof that he or she is not a masochist, or to
provide a life history of all previous assaults, to establish a pattern that might
mitigate the assailant’s culpability. Although the question of victim precipita-
tion is probably significantly more relevant in assault than in rape, established
case law does not ordinarily allow a defense of &dquo;she asked for it.&dquo; Yet, to too
many people, these questions seem to make sense in sexual assault.
Of course, if current rape law (and case law) is merely incorporated within

the assault section of the criminal code, nothing will have been accomplished
except a renumbering of some pages. On the other hand, if rape laws are

simply repealed, with prosecutors instructed to use the assault laws in the
future, there may be an even more serious problem. The problem is not with
those cases of clear-cut harm, where a victim is severely beaten into sub-
mission. Assault law can operate here by ignoring the sexual violation and
instead focusing attention on the physical injury. The problem is that much
-probably most-sexual assault behavior does not leave bruises, cuts, or other
evidence of physical harm. If today’s assault law were being used, then certain
assaults involving sexual penetration might rank in seriousness with slapping
someone’s face.

PSYCHOLOGICAL HARM
AND THE BLIND LUCK PRINCIPLE

We are left then with the need to develop a concept that will deal with the type
of assault involving harm other than physical injury. This is not necessarily
a new or revolutionary legal idea. The laws covering kidnapping, for example,
suggest that a serious offense may be committed even when the victim is

physically unharmed. Kidnapping depends for its moral onerousness on a

type of psychological harm to its victims and potential victims. In this case, a
legislative decision was made that a certain behavior was in itself intolerable
to society.
A difficulty with adopting an approach based upon the degree of emotional

injury suffered is that it cannot be used if one expects a perfect match between
reality and theory. If a heavy penalty is set because of the potential for psy-
chological harm to the victim, what does one do when the victim turns out not
to have suffered substantial psychological harm? Furthermore, there is the
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question of how much of the burden of guilt for psychological harm should
be borne by the offender and how much by society at large. Paul Tappan has
written:

In some instances the individual does carry psychic scars after such an experi-
ence. Characteristically, the damage is done far more, however, by the well-
intentioned associates of the victim or by public authorities than by the ag-
gressor. This is not to condone the offense, but merely to emphasize that its
implicit danger has been grossly exaggerated and that the possible traumatizing
of the individual is almost always a product of cultural and individual responses
to the experience rather than because of the intrinsic emotional value of that
experience itself. 34

The corollary was found by Ann Burgess and Lynda Holmstrom, who noted
that &dquo;victims who receive active assistance from their family and social
network cope and adapt more quickly. &dquo;3-1
Thus strong arguments can be made for rejecting any suggestion that the

sentence of the convicted offender be determined by the psychological dam-
age caused by the offense. While determination of punishment based on emo-
tional harm might have advantages at times-it might, for instance, deter some
rapists from engaging in degrading actions before and after the act-realistical-
ly, such an idea can lead to extreme inequities in punishments. In the case of
sexual penetration it sets up blind luck as an important factor in sentencing.
If the offender is &dquo;lucky&dquo; enough to pick as a victim an emotionally strong,
psychologically healthy person, then the sentence will be light. If the victim
turns out to be a borderline psychotic who is turned into an emotional cripple
by exactly the same behavior, then the sentence will be severe.

Unfortunately, this is the approach the Michigan drafters chose to take.
They classify the sexual assault as potentially a first degree offense with a
possible life sentence, if personal injury is caused. 36 Among the definitions of
personal injury is mental anguish. 37 Unlike Minnesota38 and New Mexico,39
which require the anguish to be &dquo;severe&dquo; or &dquo;great,&dquo; Michigan allows any
degree of mental anguish to elevate the crime to the first degree. Although the
major reason for defining rape or sexual assault as a separate crime is the
assumption that sexual penetration causes more anguish than other assaultive
behavior, that distinction is not clear here.

34. Paul W. Tappan, "Some Myths about the Sex Offender," Federal Probation, June 1955, p.
8.

35. Ann Wolbert Burgess and Lynda Lytle Holmstrom, "Rape: Its Effect on Task Performance
in Varying Stages in the Life Cycle," in Sexual Assault, Marcia J. Walker and Stanley L. Brodsky,
eds. (Lexington, Mass.: D. C. Heath, 1976), p. 32.

36. See Michigan Criminal Law Annotated, sec. 750.520 b (f).
37. Ibid., sec. 750.520 b (f).
38 Minnesota Statutes Annotated, sec. 609.341 (8) (Pocket Part 1978).
39. Laws of New Mexico, sec. 30-9-11A (2) (1978).
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In any event, the inclusion of such language blurs the distinction between
the behavior of the offender and that of the victim.40 It also raises a broader
issue regarding the theoretical basis of the law. In a purely retributive system,
or one based on the culpability concept of tort law, the damages to the victim
would set the penalty. We do not deny the utility of this doctrine-indeed, by
providing greater penalties for greater physical damage intentionally inflicted
on the victim, we encourage it.’1 The law is capable of dealing technically with
physical harm, but because it does not deal effectively with emotional harm,
only rarely is this type of injury allowed to enter sentencing considerations.
Because forced sexual penetration is assumed to cause emotional pain or in-
jury, crimes of sexual assault are already severely punished-the extra ingre-
dient is added in beforehand.

Yet, the argument can be also made that there is ample legal precedent for
the &dquo;blind luck principle of sentencing.&dquo; In fact, one need look no further
than assault law. If a gunman walks into a large crowd and fires a bullet, he
can be prosecuted under several different laws. In New York State, for exam-
ple, if the bullet grazes someone in the crowd, it is third degree assault, a
misdemeanor.42 A serious injury makes it second degree assault, and a greater
injury plus a finding of &dquo;depraved indifference to human life&dquo; warrants a
class C felony conviction of assault in the first degree. A death under these
circumstances is murder.&dquo; Thus, only the &dquo;blind luck&dquo; of the bullet’s path
determines the penalty. Jurists have often recognized the validity of the blind
luck principle. In one rape case, Circuit Court Chief Judge Haynesworth sug-
gested that

the nature, degree and duration of the harm have long been recognized as impor-
tant criteria in determining the appropriateness of punishment. The difference
between murder and attempted murder is a fortuitous accident without rele-
vance to the assailant’s moral culpability, but in every jurisdiction which retains
capital punishment for murder, the survival of the victim avoids all possibility
of imposition of the death penalty.&dquo;

So, why does the principle not apply here?
There are several reasons why not. As mentioned before, one reason is the

difference in quantification skills between medical doctors and psychiatrists.
As a physical science, one can count the victim’s contusions and abrasions
and declare a point at which the crime becomes more serious, taking due ac-
count of each injury’s size and location. The psychological sciences have not

40. See "Recent Statutory Developments in the Definition of Forcible Rape," Virginia Law
Review, November 1975, p. 1526.

41. Ibid., p. 1527, see footnote.
42. New York Penal Law, sec. 120.00 (1975).
43. Ibid., sec. 125.25 (2).
44. Ralph v. Warden, Maryland Penitentiary, 438 F.2d 786 (4th Cir. 1970).
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yet even reached the point of agreement on terms: One doctor’s psychosis is
another doctor’s neurosis.&dquo; Some of the justice system’s major problems come
from the law’s overreliance on psychiatric testimony,46 and the opening of
another controversial area holds little appeal: One can see the specter of a
prolonged fight between the psychiatrist for the prosecution and the psy-
chiatrist for the defense over the cause of the victim’s recent bad dreams, with
twenty years of the defendant’s life in the balance.

Furthermore, once that hurdle is passed, why should we leave other crimes
out when considering psychological harm? No doubt there are abundant ex-
amples of great psychological harm resulting from many other crimes: the
woman who refused to leave her apartment for years after being mugged on
the street, the man who had nightmares for a decade after he surprised a
burglar in his apartment, the citizen who developed an almost paranoid hatred
of blacks after a black teenager snatched her purse, and so on. Why could we
not allow for an upgrading of these crimes on the grounds of psychological
harm to the victim?
The answer is straightforward, if unfair. When evaluating &dquo;reforms&dquo; there

are times-and this is one-when the potential for chaos far outweighs the
potential for good.

This does not mean that psychological harm must be ignored in sexual as-
sault cases; instead, as with our kidnapping example, the amount of harm will
have to be &dquo;averaged&dquo; across the entire population of anticipated victims and
written into the law beforehand. Certain crimes will have to be treated as if

they did in fact always cause this kind of harm, with the question of actual
psychological injury ignored in the instant case.

For example, there is the issue of what is referred to as &dquo;little rapes&dquo; ranging
from leers to verbal assaults to pinches, light slaps, or &dquo;feels.&dquo; In terms of

psychological harm, this behavior would probably be mildly harmful to those
at the feminist extremes-those whose consciousness of the implications was
most developed and those least prepared for this behavior. The crime is a
difficult one to classify, as many women in urban areas defensively block out t
reactions to such behavior and are no longer grossly shocked by it.
The Michigan law takes an appropriate approach to this problem, classi-

fying it as an assault, albeit a minor one. It recognizes that such behavior
stems from the same causes as rape, even though it is much less serious. The
statute, unfortunately, is somewhat vague on the specifics, stating that a pen-
alty of up to two years’ imprisonment may be levied on a person who uses

45. See, for example, Thomas S. Szasz, The Myth of Mental Illness, rev. ed. (New York:
Harper and Row, 1974); and Thomas S. Szasz, The Myth of Psychotherapy (Garden City, N.Y.
Anchor, 1979).

46. See Nicholas Kittrie, The Right To Be Different (Baltimore: Johns Hopkins University
Press, 1971)
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force or coercion to touch an intimate part of the body or, under some circum-
stances, the clothing over that intimate part.47
More important to this discussion, the decision to figure in an &dquo;average&dquo;

amount of psychological harm allows sexual assaults to be placed into an as-
sault law degree matrix at appropriate places. Such a degree matrix would
allow the decision that, for example, sexual penetration in itself fulfills the
definition of serious personal injury in the assault law.
One method of writing such a law is simply to add a small section to assault

law, providing that when sexual penetration is alleged, a bifurcated hearing is
to be held. First, the question of assault is determined, according to assault
law. If there is a conviction, then a separate hearing to determine punishment
is held on the issue of sexual penetration. If there is a finding that this was
part of the assault, then the penalty would be moved up one step on the
degree matrix.
However, for convenience of understanding, it might be more useful to

draw up a matrix as follows48:

Harassment: sexual contact, including the touching of intimate parts of
the body or the clothing covering such parts for the purpose of sexual arousal
or gratification, and against the will of the person being touched. Misde-
meanor, punishable by a sentence of up to two months’ imprisonment.

Assault in the fourth degree: attempted physical assault that does not
result in physical injury, but for which mens rea to cause injury can be
proven; sexual contact with another person accomplished by force or coercion
(the specific definitions would have to appear elsewhere, but would be com-
parable to the type of contact specified in harassment); or consensual sexual
penetration, with one partner under fourteen and the other at least seven
years older. Misdemeanor, punishable by a term of up to six months’ im-
prisonment.

Assault in the third degree: assault with some physical injury or assault
with sexual penetration. Felony, punishable by a term of up to two years’
imprisonment.

Assault in the second degree: assault with serious physical injury or as-
sault with sexual penetration and physical injury. Felony, punishable by a
term of up to five years’ imprisonment.

Assault in the first degree: assault with grievous bodily harm or assault
with sexual penetration and serious physical injury. Felony, punishable by a
term of up to ten years’ imprisonment.

47. See Michigan Criminal Law Annotated, sec. 750.520e
48. There are other alternative structures that could be used here, including fixed-term models.

We choose to illustrate with penalty term ranges, but these ranges could easily be adapted to
determinate models The most important point is that the penalty terms should be reasonable,
given the offense.
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Aggravated assault: assault with sexual penetration and grievous bodily
harm. Felony, punishable by a term of up to fifteen years’ imprisonment.

For all of the above, the definitions section of the law would explain that the
offender and the victim may be of either sex, and that sexual penetration
would include vaginal, anal, or oral penetration by a sex organ, or vaginal or
anal penetration by a foreign object or part of the body.

STATUTORY RAPE

In this matrix, what has been traditionally termed statutory rape has been
tentatively slated as an assault in the fourth degree. This is an offense in a
state of greater flux than the general crime of rape itself. Society is moving
toward an acceptance of sexual activity on the part of teenagers, and the con-
tinued existence of this law seems to symbolize a failure to recognize that fact.
The law has always been a difficult one to understand, with males slightly
above a given cutoff age-say, sixteen-being held criminally liable for having
consensual sexual relations with a female below the age-say, fifteen. If the
male is fifteen, then it is simply fornication, a minor juvenile offense. Emilio
Viano argues that &dquo;many cases of rape have in fact been cases of sexual ex-
perimentation between consenting teenagers.&dquo;49
As an example of the current confusion, the New Mexico Court of Appeals

recently threw out a charge of &dquo;contributing to the delinquency of a minor&dquo;
lodged against a twenty-three-year-old woman who had consensual sexual
intercourse with a fifteen-year-old male.’&dquo; As one of the majority opinions,
Judge Lewis Sutin held that the woman’s actions were not illicit or illegal,
terming the intercourse a sex education experience. To compare, under what
many have hailed as the most advanced sexual offense code in America, the
woman could have been guilty in Michigan of third degree criminal sexual
conduct, a felony punishable by imprisonment of up to fifteen years. Our
proposed code would also penalize such behavior, although it would be a
misdemeanor comparable to actions classified as &dquo;contributing to the delin-
quency of a minor.&dquo; Part of the problem is that because of our double stan-
dard for males and females, much of society considers consensual sex between
an adult male and a juvenile female to be gross exploitation, while similar
behavior by an adult woman and a juvenile male is a &dquo;learning experience.&dquo;
If, as many believe, girls reach maturity and the age of consent earlier than
boys, this attitude is certainly contradictory.

Michigan’s position is hard to understand, as the section of the law that
prohibits an adult from consensual penetration with a youth from thirteen to
sixteen is the same section that covers sexual penetration by force or coercion

49. Emilio C. Viano, "Rape and the Law in the United States: An Historical and Sociological
Analysis," International Journal of Criminology and Penology, November 1974, p. 317.

50. Albany Times Union, Feb. 10, 1978.
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-simple rape.51 In other words, in Michigan, if one plans to have consensual
sex with a thirteen to sixteen year old but fails to gain permission, then the
assault is &dquo;free.&dquo; Whether the juvenile agrees, is a prostitute, or is forcibly
assaulted makes no difference.
A bill drafter might want to find a way to differentiate between crimi-

nalizing youths whose boyfriends or girlfriends are slightly below the age in
question, and preventing adults from taking advantage of children-which is
the reason for the law. Such a provision might include a requirement that in
consensual sex involving youths the elder partner must be at least six or seven
years older than the younger partner for a violation of the code to have taken

place.52 Or the judge might be given the opportunity to dismiss charges if the
incident seems to be consenting experimentation by a boyfriend or girlfriend.

ADVANTAGES OF THIS PLAN

Semantics

We have suggested some of the advantages of this proposal already, but a
summary of the specific points seems to be in order. While we have not taken
the final steps in drawing up a specific proposed model code, most of the
elements for doing so are here.
Most important, we have recommended that current rape law be aban-

doned ; instead, the crime of rape would be established inside the purview of
assault law. There are a number of reasons for this, but perhaps the most
important is to draw attention to the acts of the offender. Perhaps the most
difficult theoretical problem in dealing with rape is to formulate realistic
criteria that define an activity which may in some circumstances be pleas-
urable-such as intercourse, fellatio, cunnilingus, sexual contact, and other
behaviors aimed at sexual arousal or gratification-as a serious assault.

There are not many good analagous situations, although one similar situ-
ation might be the game of ice hockey, considered by many to be a game of
consensual assault. While body checking and some forms of violence are al-
lowed, others (dirty playing) are borderline in legality or prohibited outright
(stabbing an opponent with a knife). Courts have been loathe to deal with
even fairly clear-cut cases of assault on the ice. After all, the victim voluntarily
joined a team and often engaged in consensual violence. Yet the victim is
telling the court that some consensual &dquo;battering&dquo; is acceptable, but that vio-
lence becomes assault if it goes too far. A woman who agreed to flirt or &dquo;make
out&dquo; with her date and later found herself sexually violated might have sym-
pathy for the victim’s position here, especially when she tries to explain in a
courtroom how she can engage in sex at some times but not others-a decision
clearly within the legitimate control of us all.

51. Michigan Criminal Law Annotated, sec. 750.520d.
52. American Law Institute, Model Penal Code, Proposed Official Draft (1962).
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The way we wish to deal with this problem is to remove semantically
charged words such as rape from the law. As long as rape or sexual conduct
is the behavior, then juries and judges will inquire into the sexual predilec-
tions of the victim, and attempt to gauge the extent of victim blameworthiness
-a response too often based on views that are folklore and fallacy (e.g., good
women do not hitchhike or sleep in the nude).&dquo;

Obviously, simply changing the words will not change biased judges and
juries (&dquo;we must not settle for the symbolic justice of laws; rather, we must
seek to change the subtle mechanisms by which we are oppressed as human
beings&dquo;5’), and care should be taken, of course, to avoid relying too heavily on
symbolic change. The Schwendingerss’ criticize Brownmiller’s hopes for in-
creasing justice to women by putting more women on juries56 as misdirected.
Women are not automatically opponents of injustice and oppression, and
there is evidence suggesting that many women turn against rape victims by
denying that they belong to the same class of people (&dquo;rape victims always ask
for it, so if I don’t ask for it I’m safe&dquo;). However, the symbolic change sug-
gested here can be an important tool in eliminating conditions of oppression.
It focuses attention on the fact that an assault was committed, by using assault
law to prosecute. The law is one source of oppression, and the law itself
should be changed. The Report of the National Commission on the Ob-
servance of International Women’s Year calls for the normalization of &dquo;the
crime of rape by treating it as other crimes of violence.&dquo;57 Changing the label
to assault would be a good start.

Crime of Violence

The most important semantic point is that rape is a crime of violence. Shana
Alexander points out that removing rape from assault law &dquo;is not only fun-
damentally sexist but is discriminatory against both the male defendant and
his female victim.&dquo;58 The rapist receives a heavier sentence than the person
convicted of an assault. The female not only endures a degrading sex trial but
also finds that the crime is more difficult to prove, that a rape conviction is
harder to obtain than convictions for other crimes of violence. Yet rape &dquo;is
most often a crime of aggression, power, and violence. The ’outrage’ is not

53. Richard A. Hibey, "The Trial of a Rape Case: An Advocate’s Analysis of Corroboration,
Consent and Character," American Criminal Law Review, Winter 1973, p. 310.

54. Noreen Connell and Cassandra Wilson, eds., Rape: The First Sourcebook for Women
(New York: Plume, 1974), p. 132.

55. Schwendinger and Schwendinger, "Review of Rape Literature," p. 84
56. Brownmiller, Against Our Will, pp. 232, 338.
57. National Commission on the Observance of International Women’s Year, ".. to form a

more perfect union": Justice for American Women (Washington, D.C Govt. Printing Office,
1976), p. 262.

58. Alexander, Women’s Legal Rights, pp. 120-21.
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simply the sexual violation, but rather the fear, degradation and physical in-
jury accompanying the act.&dquo;&dquo;

Graded Offenses
The assault law we propose must include several graded offenses. Almost
every commentator since the drafters of the Model Penal Code of 1962 has
pointed out that the possibility for conviction goes up sharply with graded
offenses. 61 Most rape laws have simply provided for one level of the crime,
with a long mandatory or potential sentence upon conviction. The argument
in favor of graded offenses is well stated by Gerald Robin:

Evidence that might be just short of convincing a jury beyond a reasonable
doubt that the defendant was guilty of rape as traditionally defined can fairly
convict on a lesser, related count, and, because of the lower penalties and clearer
guidelines on determining when the defendant is guilty of the most serious form
of this crime, a jury might be more willing to convict for first-degree felony
rape. 61

Such a move allows the jury to enter a guilty verdict when it believes there
is a crime but does not feel that the facts justify the punishment of a rape
conviction, 62 or to subtract a certain degree of victim precipitation from the
moral and legal guilt of the defendant without acquitting the defendant.63

Resistance

Despite numerous legal reforms, the requirement of victim resistance is still
present in almost every state. A recent survey showed that there are seven
states that require the victim to resist to the utmost until overcome, another
ten that require the victim to provide as much resistance as possible for as
long as possible under the circumstances, eighteen more that require re-
sistance unless it is obviously futile, and fourteen more that require some
show of resistance. 64

In the crime of assault, the question of resistance sounds silly. Imagine a

59. Helen Glenn Tutt, "Washington’s Attempts to View Sexual Assault as More Than a ’Vio-
lation’ of the Moral Woman," Gonzaga Law Review, Fall 1975, p. 155.

60. In addition to the Model Penal Code, one might look at the final report of the Commission
on Reform of Federal Criminal Laws (1971); Resolution No. 20 of the National Task Force on

Rape, adopted by the National Board of the National Organization of Women in August 1974;
and proposed laws in numerous states and those adopted in Michigan, Washington, New Mexico,
Connecticut, and Ohio.

61. Gerald D. Robin, "Forcible Rape Institutionalized Sexism in the Criminal Justice Sys-
tem," Crime & Delinquency, April 1977, p. 152.

62. Pamela Lakes Wood, "The Victim in a Forcible Rape Case: A Feminist View," American
Criminal Law Review, Winter 1973, p. 353.

63. Robin, "Forcible Rape," p. 153.
64. Alexander, Women’s Legal Rights, pp. 122-31.
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trial for a stabbing. &dquo;What did you do to convey to the defendant that you did
not wish to be stabbed?&dquo; the prosecutor asks the victim. &dquo;Did you take any
steps to parry his knife thrust?&dquo;
Of course, one should not underestimate the ability of judges or other

members of the criminal justice system to subvert the intent of the law. In a
recent British case an appeals court reduced a sentence for a man who at-
tempted to rape a barmaid to a suspended imposition of six months’ imprison-
ment. The man had ripped out the woman’s pierced earrings, cracked three of
her ribs, and caused her severe internal injuries; the victim was paralyzed for
three weeks with delayed shock. Crown Court Justice Wein argued that im-
prisonment would have &dquo;completely destroyed&dquo; the man’s promising career
in the Coldstream Guards, and suggested that the victim would have been
injured less severely if she had submitted to rape.6-1
We believe that since we have defined the crime as violent assault rather

than a crime of sexual lust, the only solution is specifically to state in the law
that resistance by the victim is not necessary. 66

Wife Assault

Currently, the assumption that &dquo;forced intercourse is one of a woman’s
matrimonial duties&dquo; is &dquo;virtually universal in the Western World. &dquo;67 &dquo;A hus-
band cannot be guilty of an actual rape or of an assault with intent to rape his
wife by reason of having or attempting to have sexual intercourse with her
forcibly or against her will.&dquo;68

It is hard to understand why this idea should continue in a time when
women are slowly gaining legal equality with men. Yet even in Michigan the
legislature balked at denying husbands the absolute right to sexually assault
their wives. Reformers considered themselves lucky to win a provision pro-
viding protection when one partner has filed for divorce and the pair are
living apart.69
Under assault law, one partner can be charged with assaulting a spouse.

When rape is redefined as a violent assault and brought under assault law, the
barriers drop. If the crime is violent, not sexual, the husband loses his claim to
an unfettered right of rape. Husbands have no legal right to assault their
wives. As the National Commission on the Observance of International
Women’s Year pointed out, all of the elements of the crime of assault must
still be proved beyond a reasonable doubt, plus there would almost certainly

65. Toronto Star, June 23, 1977, p. A4.
66. See, for example, Michigan Criminal Law Annotated, sec. 750.520 (1).
67. Babcock et al., Sex Discrimination and the Law, p. 820; see footnote.
68. Bailey and Rothblatt, Crimes of Violence, p. 287.
69. Jan BenDor, "Justice after Rape: Legal Reform in Michigan," in Assault, Walker and

Stanley, eds., p. 156.
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be a presumption of innocence to overcome in the minds of the jury. &dquo;Includ-
ing this provision in the law would probably result in conviction in only the
most aggravated cases.&dquo;70 Yet, this change would provide some protection to
victims of serious assault, and also serve as an educational symbolic tool to
assert the equal rights of wives.

Corroboration

Only a few states still require corroboration in rape cases, so the problem of
corroborating testimony is not a major one on a national level. Of course,
corroboration is already an important part of the trial. The defense is certain
to point out a lack of corroborative evidence, and a jury will weigh that factor
in its assessment of the credibility of the complaining witness. &dquo;Hence, it
seems better to depend upon the protections afforded by the conventional rule
that the evidence of criminality must be sufficient to prove guilt beyond a
reasonable doubt than to erect unique barriers to the prosecutrix by dictating
by law the kinds of evidence which will be required of her. &dquo;71 Grading of-
fenses reduces the need for corroboration further by providing lesser crimes
to convict on.72 There is no corroboration requirement in assault law. How-
ever, during a period when individual jurors might still demand such proof,
it might be useful to follow Michigan’s example and specifically provide that
corroboration is not required.73

Penalties

One of the advantages of placing sexual assault into assault law is that the
penalties will be related to the penalties for other forms of assault. More than
one commentator has pointed out that high sentences are likely to keep juries
from convicting, because they feel the punishment outstrips the crime.74 This
low conviction rate contributes to &dquo;a climate in which the rapist may feel he
can act with a minimal fear of the legal consequences.&dquo;75 &dquo;What this in turn
means is that this society in effect condones rape, not [that society] punishes
it.&dquo;’6 To achieve some &dquo;normalization&dquo; of this crime, we would recommend
lower penalties, at least to match the degree of assault determined to be of
equal seriousness.

70. National Commission on the Observance of Women’s Year, Justice for American Women,
p. 263.

71. Note, "Recent Statutory Developments in the Definition of Forcible Rape," p. 1532.
72. Robin, "Forcible Rape," p. 152.
73. Michigan Criminal Law Annotated, sec. 750.520 (h).
74. See, for example, Babcock et al., Sex Discrimination and the Law, p. 863, and National

Commission on the Observance of Women’s Year, Justice for American Women, pp. 262-63.
75. Alexander, Women’s Legal Rights, p. 121.
76. Findlay, "Cultural Context of Rape," p. 206.
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Statutory Rape
This crime has been discussed in detail earlier, but we believe that the age of
absolute statutory rape, where the victim’s actions are irrelevant, ought to be
lowered, perhaps to twelve, and that efforts ought to be made to differentiate
in the group of victims between the ages of, say, twelve to fifteen, between the
type of behavior such a law wishes to prohibit, and the natural expression of
sexuality by young adults.

Sexual History as Evidence

The issues here are the same as in corroboration or resistance. In fact, this
issue is closely related to another one-consent of the victim. The assumption
under the law is that the victim least likely to lie is chaste. The law makes the
assumption that the more likely the victim was to engage in consensual sexual
behavior, the less likely she is to be telling the truth about an alleged rape. If
she did it before, how do we know she did not do it this time? To feminists,
and rape victims, it is one of the most degrading experiences the criminal
justice system can offer to a nondefendant. In some jurisdictions, the defense
can question the victim on any previous sexual experience during any part of
her life. To some women, this is worse than the rape itself.&dquo;

In a trial system where the previous sexual history of the offender is not
valid evidence, and where we have already agreed that the crime is one of
violence, not sex, it should not be hard to outlaw questions on the victim’s
previous sexual history. And there are many who support this approach.&dquo;
However, the entire problem is not an easy one to solve. Some feminists

have urged that previous sexual history of the victim is always irrelevant.
Certainly it should be simple to establish, as a base point, that previous sexual
activity is almost always irrelevant. A recent Arizona court argued that if the
defense claims that the alleged victim had agreed to an act of prostitution, the
defense should be allowed to enter evidence of her previous acts of
prostitution’9-a rule that does not recognize that prostitutes, too. can be sex-
ually assaulted. If a musician were forcibly kidnapped and made to play at a
private party under threats of death, would it be a valid defense to a charge of
kidnapping that the musician had previously accepted pay to entertain at a
party?
However, there is the serious constitutional question of whether there can

never be legitimate evidence about the victim’s previous sexual history intro-

77. National Commission on the Observance of Women’s Year, Justice for Amer ican Women,
p. 264.

78. A good statement of the argument that rape cases present no special dangers for the jury,
and therefore require no special prosecution for the defendant, can be found in a recent California
case, People v. Rincon-Pineda, 123 Cal. Rpts. 119 (1975), which held that a cautionary instruction
to the jury on the victim’s credibility was no longer appropriate.

79. State ex. rel. Pope v. Superior Court, 545 P.2d 946 at 953 (1976).
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duced into a sexual assault trial. Under the Sixth Amendment, defendants
have a right to cross-examine and confront the witnesses against them. Defen-
dants have never had the right to introduce absolutely any evidence&dquo;; preju-
dicial and irrelevant evidence can always be excluded. In Chambers v.

Mississippi,ø1 the Supreme Court agreed that other legitimate interests may
reduce the defendant’s right to introduce evidence, but said the &dquo;denial or

significant diminution&dquo; of this right &dquo;requires that the competing interest be
closely examined.&dquo;&dquo; In another case the court held that the state’s concern to
keep juvenile court proceedings secret was outweighed by the defendant’s
constitutional right to demonstrate possible bias of a key witness for the pros-
ecution by referring to the witness’s juvenile record-by introducing the
witness’s past actions into evidence to cast doubt on the possible truth of his
testimony.&dquo;’
The state’s concern for the rights of the victim, and the rareness of previous

sexual history’s being of probative value, would combine to reserve such
evidence to the extraordinary sexual assault case. Still, there is the possibility
that such a case would arise, and a blanket denial of the defendant’s right to
introduce such evidence would be a serious denial of due process.

It is for this reason that &dquo;most of the new legislation limiting cross examina-
tion of the victim concerning her past and present sexual conduct allows ex-
ceptions where relevance can be established by the defense-e.g., where there
is testimony or evidence of past sexual relations between the complainant and
the defendant.&dquo;84 Vicki Rose takes a dim view of the notion that &dquo;rape is more
acceptable when it involves persons who previously have been sexual
partners&dquo;85; the unfortunate popularity of that assertion works against any
rule not allowing such evidence to be introduced.
There seems no workable alternative to a statutory provision providing for

a separate hearing on the relevance of such evidence,86 perhaps with an ad-
monition to the hearing judge that the evidence should be allowed only when
its very high probity outweighs a presumptive state’s right to deny such
evidence.

Rape Shield Law: Nondisclosure of Victim’s Name

One of the most talked-about proposals in recent years has been the sugges-
tion that rape victims be allowed to have their names kept private and un-

80. Mancusi v. Stubbs, 408 U.S. 204 (1972).
81. 410 U.S. 284 (1975).
82. Ibid., at 295, see also Berger v. California, 393 U.S. 314, 315 (1969)
83. Davis v. Alaska, 415 U.S. 308 (1974).
84. Vicki McNickle Rose, "Rape as a Social Problem: A Byproduct of the Feminist Move-

ment," Social Problems, October 1977, p. 80, see footnote.
85. Ibid.
86. See Janet Aitkin, "Rape Prosecutions," Women Lawyers Journal, Fall 1974, p. 195, for

discussion of pretrial discovery.
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published. The argument is usually presented as a feminist goal aimed at mak-
ing the plight of the victim less difficult. &dquo;Rape prevention advocates main-
tain that such publicity constitutes invasion of privacy and results in addi-
tional unnecessary humiliation for victims.&dquo;87 Under the new Michigan sexual
assault law, the magistrate must, upon the application of &dquo;the counsel or the
victim or the actor in any prosecution,&dquo; order the names and facts involved
&dquo;suppressed until such time as the actor is arraigned on the information, the
charge is dismissed, or the case is otherwise concluded.&dquo;&dquo; Once again, the
statute is vague, with the meaning of the word suppressed to be decided in test
cases. If it means that the victim can keep the defendant from finding out any
evidence on the charge, a serious constitutional challenge may be in the
offing.19
On the other hand, if the Michigan statute only requires that the media

refrain from printing or broadcasting the information, there still may be trou-
ble. In fact, one recent United States Supreme Court decision, greeted as a
major setback for feminists,’O declared that the freedom of the press as guar-
anteed by the First Amendment rendered unconstitutional a Georgia law pro-
hibiting the press from printing the name of a rape victim. Feminists who feel
it is a setback have generally missed the Supreme Court’s suggestion that the
press obtained the name from the official record of the case; if a mechanism
were developed to keep the name from appearing on the court record, it is
possible that the Supreme Court would allow a shield statute. Justice White
wrote, &dquo;If there are privacy interests to be protected in judicial proceedings,
the States must respond by means which avoid public documentation or other
exposure of private information.&dquo;91

In Great Britain, a Parliament also concerned about preventing persons
from being maligned by a false charge (or injured by a true one) adopted a
provision allowing not only the victim’s name to be kept secret permanently,
but also the offender’s name !92 Of course, there is no absolute guarantee of a
free press in that country.
As Gilbert Geis and Robley Geis point out, however, such laws to shield the

victim may not be in society’s best interest.93 Already, rape is presented as a
shameful and degrading offense, where some of the moral approbation in-
evitably adheres to the victim. The proposals presented in this paper are
designed to combat that influence-to &dquo;normalize&dquo; the crime of rape. Allow-

87. Rose, "Rape as a Social Problem," p. 85.
88. Michigan Criminal Law Annotated, sec. 750.520 (k).
89. Kenneth A. Cobb and Nancy R. Schauer, "Legislative Note: Michigan’s Criminal Sexual

Assault Law," Journal of Law Reform, Fall 1974, p. 232.
90. Cox Broadcasting Corporation v. Cohn, 420 U.S. 469 (1975).
91. Ibid., p. 496.
92. Sexual Offence (Amendment) Act of 1976.
93. Gilbert Geis and Robley Geis, "Anonymity in Rape Cases," Justice of the Peace, May 21,

1977, p 293.

 at SAGE Publications on November 12, 2009 http://cad.sagepub.comDownloaded from 

http://cad.sagepub.com


151

ing the victim’s name to be withheld is a regressive move, giving the public
that much more reason to assume the blameworthiness of the victim, and to
regard sex crimes as inherently different from other crimes of violence.

Speaking of the need to protect victims, Geis and Geis state:
These suppositions obviously have much basis in fact, but it is no more than
superficial symptomatic treatment to employ anonymity to sidestep the fun-
damental issue. The fight will be better fought by calm insistence that it is no
different to be raped than to be victimized by other criminal offenses.9’

CONCLUSION

It is no accident that we have offered a plan of major reform in one package.
As the drafters of the Michigan statute recognized, it is often easier to achieve
major reform in one huge package than to believe that progressive reform
over a period of years is going to accomplish the same end.
The reason the Michigan statute is widely considered to be a &dquo;model&dquo; rape

statute is that so many different reforms were made in the same package. Yet,
the criticisms made here should make it plain that the statute is not a perfect
or error-free statement. It might also make the reader wary of claims that
many recent reforms are as dramatic as they are purported to be. In Ohio, for
example, one can find a reformed law which was touted as changing dramati-
cally the state’s approach to sexual offenses.9’ Yet, while the law did bring
under the statute such behavior as homosexual assault and oral and anal at-
tacks, it still did not remove such basic obstacles to conviction as the require-
ment of proving resistance, the requirement of corroborative evidence and
testimony, the admissibility of evidence regarding the victim’s prior sexual
conduct with persons other than the accused, or the denial of the offense of
spousal rape. 96 In this case, however, there was a rare happy ending: Only a
year later the Ohio Legislature reformed its major reform package to include
some of the Michigan-style reforms,9’ although, for instance, there still is a
prohibition on prosecuting husbands for raping their wives.
By making major changes all at once, as Michigan did, there is at least the

opportunity to work out these problems in a more coherent manner, even if
some problems do remain. Better yet, by moving sexual assault into the gener-
al assault codes, most of these arguments and legislative fights will become
irrelevant. The one change will mandate the others.

94. Ibid.
95. Helene Sasko and Deborah Sesek, "Rape Reform Legislation," Cleveland State Law Re-

view, 1975, p. 464
96. Ohio Revised Code Annotated, sec 2907.02.

97. Ohio Revised Code Annotated, sec. 2907.02 (1976).
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