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Lawyers in Juvenile Court
SPENCER COXE

Executive Director, Greater Philadelphia Branch, American Civil Liberties Union

B.A., 1940, Yale University; M.A. (History), 1941, Harvard University

The article delineates the effect of Gault on the "right to

counsel" in the juvenile court. It reviews the background of the
Supreme Court decision and analyzes the controversy over the
lawyer’s role in adjudication and disposition and it discusses some
of the effects of the ruling on institutional population and the
backlog of cases awaiting disposition.

T HE TERM &dquo;RIGHT TO COUNSEL&dquo; is

ambiguous. It may mean merely
the right to have counsel present in
court, or it may mean the right to be
furnished with counsel, by court ap-
pointment if necessary. The right of a
juvenile to have counsel present in

delinquency proceedings antedates
the landmark Gault decision of the
United States Supreme Court. 1 In
most jurisdictions, including Pennsyl-
vania (the only state with which the
author is familiar), this right had
already been recognized either by
statute or by judicial decision. The
right of a juvenile to have counsel
furnished was not firmly established
as a constitutional principle until
Gault.
The Gault decision will give

tremendous impetus to the trend
toward provision of couns~l, not only
because of the explicit &dquo;right to coun-
sel&dquo; ruling, but because it is now clear
that delinquency proceedings are ad-
versary in nature and are governed by
rules and concepts that require a law-
yer for both parties. And because the
Supreme Court has now laid down

the principles by which juvenile pro-
ceedings must be conducted, lawyers
now have an understandable and

meaningful role to play. (The extent
of this role and its limitations have
not yet been defined.)
Already the trend is clear. In Phila-

delphia, only about 5 per cent of the
children appearing in juvenile court
had been represented by counsel in
the period immediately preceding
1967. At present, close to 40 per cent
of the children are represented.
As the trend toward representation

of juveniles gathers momentum, it

may be helpful to review the situation
that led to the Gault decision and to
take another look at the controversy
over lawyers in juvenile court.

First, Gault has cleared away the

myth that juvenile court judges are

kindly uncles who take the place of
the wise and loving parent. The cruel
fact is now out in the open: the

juvenile court plays the same role as
the criminal court. The basic task of
each is to remove wrongdoers from
society so that they can trouble us no
more and so that their punishment
will deter others. With respect to both
adults and children, there is much
talk of rehabilitation, but most of it is

1 In the Matter of Gault, 35 U.S. Law Week
4399 (U.S. Sup, Ct. 15 May 1967).
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hypocrisy, as demonstrated by (1) the

nature of the institutions in which we
confine the troublemakers, (2) the

small amount of money we are

willing to spend on probation staffs
and remedial services, and (3) our

unwillingness to mount a meaningful
attack on the causes of crime and

delinquency. In short and in general,
delinquency proceedings are essential-
ly punitive and are invoked for the
sake of protecting society, not the
child.

This fact of life admitted, it follows
that a child charged with delinquency
should have the right to counsel at

every stage of the proceedings, for

exactly the same reason that an adult
accused of crime should have this

assistance-namely, that the child, like
the adult, is threatened with loss of

liberty and with a damaging stigma.
Indeed, a child may suffer more than
an adult. The adult is more likely to
be able to pick up life’s threads after
imprisonment; a child may find his
emotional and economic future
ruined by commitment in the forma-
tive years.

Second, the due process rights now
guaranteed by Gault will remain es-
sentially meaningless without the

presence of a lawyer. A child denying
the commission of an act of delin-

quency has a better chance of being
treated fairly if the delinquency pro-
ceeding is adversary, and for this a
lawyer is essential. Indeed, if an adult
is unable to defend himself against a
criminal charge without the help of a
lawyer, a child is less able to avail
himself of his rights-his right to be
informed of the charges against him,
his right to cross-examine witnesses,
his right to have hearsay evidence

excluded, and his right not to be
forced to incriminate himself.

Resistance by the System
In a notable Philadelphia incident

antedating Gault, eight children were
adjudicated delinquent at a hearing
which lasted approximately fifteen
minutes. The defendants were not

informed of the charges. At the hear-
ing, there was no testimony whatsoev-
er that any of the children had com-
mitted the act which had brought
them into court. Neither they nor

their parents were permitted to say
anything in court. They were all com-
mitted indefinitely, several to a penal
institution. At later rehearings, with
counsel present, six were discharged.
Some of the rehearings lasted three or
four hours per child. Herein is the

key to the &dquo;problem&dquo; of counsel, as

the courts see it-in Philadelphia, at
any rate. With counsel present as a
general rule, it is impossible for one
judge to &dquo;hear&dquo; seventy cases a day, as
had been traditional. Counsel, there-
fore, threatens to break down the

system, which requires a judge to get
through as many cases as possible in a
day. The job traditionally is con-

ceived in arithmetical rather than hu-
man terms: how to dispose of x num-
ber of cases in y number of hours
with z number of judges. The court
and its probation staff have not wel-
comed lawyers because lawyers upset
the arithmetic. A symbol of the resis-
tance to lawyers has been the absence
in the Philadelphia courtrooms of

any table for defense counsel.

Another reason for hostility to law-
yers is the human desire of judges to
play God. The typical juvenile court
act, with its. lack of procedural safe-
guards and substantive standards

defining delinquency, has permitted
judges a freedom that exists nowhere
else in the law. The same judges that
had free rein before Gault are still
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sitting, and it would be naive to sup-
pose that all of them are now willing
to accept meekly the Supreme Court’s
reminder that they are servants rather
than masters of due process. Indeed,
in suburban Delaware County, at

least one judge has made it quite clear
that he intends to ignore Gault until
his own Supreme Court tells him dif-
ferently.

Thus, our third point is that the

presence of a lawyer, playing an ad-
versary role, is the best single means
of insuring that a juvenile court

judge will focus solely on deciding the
case before him according to law and
will not be swayed by secondary con-
siderations such as the size of the list

awaiting disposition or his faith in his
own wisdom.

Demonstration of the need for
counsel is only the first step. Two
other important considerations re-

main-first, the availability of coun-
sel ; second, the role of counsel in

juvenile court proceedings. Bar asso-
ciations, programs financed by the
1964 Economic Opportunity Act, pro-
bation staffs, juvenile court judges,
and the social work profession ought
to be as zealous in seeing that free
counsel is furnished to indigent juve-
nile defendants as they are when
adults are accused of crime. We still
have a long way to go. Even in Phila-
delphia, where a system of free legal
assistance for juveniles is more highly
developed than in most jurisdictions,
over one-half of the children still ap-
pear without lawyers. Compare this
with the criminal courts, where essen-

tially no adult accused of crime ap-
pears in court without a lawyer. The
brute fact is that close to 10,000 chil-
dren whose families are unable to pay
a lawyer’s fee come under the Phila-
delphia court’s jurisdiction each year.

The number of juvenile cases is

roughly equal to the number of adult
criminal cases. The meager support
of the OEO and the generous volun-
teer services of lawyers are totally
inadequate. The magnitude of the

problem makes it a community re-

sponsibility.
Role in Adjudication

The role of counsel should be basi-

cally the same as in criminal cases;

namely, to present the defendant’s
situation in the best possible light at
every stage of the proceedings, begin-
ning in the police station. This does
not imply that the lawyer will regard
his client the way he would regard an
adult accused of crime, or that his

technique in dealing with the child’s
case will be the same. A sensitive

lawyer will recognize that his role is
not necessarily to help a kid beat the
rap. A sensitive lawyer, like a sensi-
tive judge or a sensitive social worker,
knows when confession is good for the
soul. But he also has reason to doubt
the truth of many confessions which
are prompted by fear of the police,
fear of parents, or fear of other chil-
dren. Therefore, counsel must often
insist that the state prove its case.
What if the lawyer is insensitive?

That is a risk, but it would appear
that a child accused of delinquency
stands a lot better chance of construc-
tive interest and sympathy from a
lawyer who is ethically bound to serve
his interests than from a harried

probation worker or from a judge
who has already had fifty kids before
him that day and five thousand in the
past year.
We hear the argument that lawyers

and adversary proceedings are apt to
inflate a child’s ego and harm him.

Being neither a social worker nor a
psychologist, I should perhaps re-
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frain from evaluating this argument.
But it does not impress me as much
as the argument that children have a

very keen sense of justice and are

likely to be turned against society by
being put through some kind of im-
personal process without having
someone, at their side and on their

side, who can and will speak for them
without being intimidated.

Role in Disposition
Another controversial question is

whether the lawyer has any role to

play in the disposition of the case. It
is sometimes argued that a lawyer’s
services may be appropriate on behalf
of a child who denies committing the
offense which brings him into court,
but that the lawyer’s skill is irrelevant
and its exercise obstructionist where
the child admits the offense or has
been found to have committed it, so
that the only task remaining for the
court is to decide what to do with
him.

This thesis is unacceptable. In the
first place, the distinction between

adjudication and disposition is often
nonexistent. In many jurisdictions
the two steps are simultaneous and
intertwined. For example, in the
Gault case, the hearing judge in Ari-
zona apparently based his adjudica-
tion of delinquency, and also the
commitment to the State Industrial
School, on a statement in the

probation report about &dquo;habitual in-
volvement in immoral matters.&dquo; The

parents were unaware of the existence
of the report or the charge until after
the case had been decided. The Gault
decision has not automatically
brought an end to this confusion
between adjudication and disposi-
tion ; Supreme Court decisions are not
self-executing.

Second, disposition like adjudica-
tion is supposed to be based on rele-
vant evidence-evidence, for example,
about the child’s home life, his school
record, and previous contacts with the
police. In the production-line justice
that has typified proceedings in most
metropolitan juvenile courts, a

judge’s decision to commit a child to
an institution rather than send him
home may be grounded on little more
than intuitions hastily arrived at on
the basis of no information or scanty
information. A long &dquo;police record,&dquo;
if subject to a lawyer’s cross-

examination, may turn out to reflect
more upon the police than upon the
child. School attendance records may
also be misinterpreted; I have seen a
damning &dquo;truancy&dquo; record evaporate
under skillful analysis by the child’s
lawyer. Similarly, probation officers’

reports based on neighbors’ state-

ments may be unreliable and certain-

ly should have no immunity from a
lawyer’s challenge.

Third, without a legal advocate for
the child, the judge not only may
misapprehend the child’s background
and needs, but also may be unable to
assess the merits of alternative disposi-
tions. A lawyer can investigate and
present the possibilities of supervision
at home or with relatives. He may,
before the hearing, make arrange-
ments for the friendly help of a minis-
ter or for psychiatric care. In Pennsyl-
vania we have found that judges may
even be unaware of the nature of
institutions to which they commit
children. For example, most of them
apparently have not known until re-
cently that the State Correctional In-
stitution at Dallas is a prison for
&dquo;adults and juveniles declared to be
and committed as defective delin-

quents,&dquo;2 not a training school. At
this institution, children spend a
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large part of their waking hours in
prison cells. At the most they get one
and a half hours of schooling a day,
and some receive no schooling at all.

If counsel is needed at the disposi-
tional phases, it follows that he must
be furnished with all the information
available to the judge. This principle
was recognized by the Supreme Court
in Kent,3 at least with respect to the
issues presented in that case. The
Court stated that the right to counsel
in juvenile court and the right to a
hearing on waiver to criminal court
are &dquo;meaningless-an illusion, a

mockery-unless counsel is given an
opportunity to function.&dquo; Elaborating
this, the Court stated that, &dquo;as a con-
dition to a valid waiver order, peti-
tioner was entitled to a hearing, in-
cluding access by his counsel to the
social records and probation or simi-
lar reports which presumably are con-
sidered by the court.&dquo;
There may be occasions when the

parents should not have access to

probation staff reports, but withhold-
ing the reports from inspection by
counsel is not justified. Lawyers, as a
group, may be trusted not to divulge
inappropriate material to the child or
his parents.

Results

What do we know empirically
about the effect of having comprehen-
sive legal representation of juveniles?
I pointed out above that in Philadel-
phia the percentage of juveniles rep-
resented by counsel has increased
from 5 per cent to nearly 40 per cent
since the summer of 1966. What has
been the effect of this upon children

and upon the community? It is too

early to answer the question defini-

tively. However, a few tentative con-
clusions can be drawn from the ex-

perience in Philadelphia. Some inter-
esting information is available from
an unpublished report of the Com-
munity Legal Service’s Office for

Juveniles.4
First, the provision of lawyers in a

significant percentage of cases has re-
sulted in a dramatic change in the
prehearing custody policy. In the

past, it was found &dquo;necessary&dquo; to

confine large numbers of children
for long periods of time before their
hearing, and, despite much official

hand-wringing, the situation became
worse and worse. Chronic overcrowd-

ing of the Youth Study Center be-
came the rule, with an average of

fifty-three children sleeping on the

gym floor each night. Now, as the
result of test cases brought by CLS
lawyers, the practice of holding chil-
dren in detention before a court hear-

ing merely upon the authority of a
probation officer has been discontin-
ued. Consequently the Youth Study
Center is now operating consistently
at less than capacity. Also contrib-

uting to the depopulation of this facil-
ity has been legal action to compel a
drastic reduction in post-hearing de-
tention of children-sometimes up to
three years-pending an opening in
an institution providing appropriate
treatment. The reduction has been

accomplished by legal action to com-

2 American Correctional Association, Di-

rectory, Correctional Institutions and Agen-
cies, 1966 ed., p. 47.

3 Kent v. United States, 383 U.S. 541.

4 Community Legal Services, Inc., is a non-
profit charitable corporation whose purpose
is to provide legal services for the indigent
It is funded 90 per cent by a grant from the
Office of Economic Opportunity and 10 per
cent by the contributions of the members of
the Philadelphia bar in the form of volun-
teer legal services.

 at SAGE Publications on November 12, 2009 http://cad.sagepub.comDownloaded from 

http://cad.sagepub.com


493

pel the release of children or their
admission into other facilities. It is

surprising how institutions will do
what they &dquo;can’t&dquo; when they have to.
An important function of lawyers is
to compel welfare services to do their
jobs.

Second, the number of children

being committed to institutions has

dropped markedly as the proportion
of children represented by counsel
has risen. At the same time, signifi-
cant numbers of children improperly
committed in the past are being re-

leased on writs of habeas corpus. One
can conclude from this only that

juvenile facilities have been tradition-
ally overcrowded largely because of

unnecessary commitments. Stated

bluntly, the presence of lawyers
willing to fight for their clients is

preventing judges from dumping chil-
dren into institutions because they
don’t know what else to do and are
too harried or callous to find another
solution. It cannot be argued that the
reduction is being effected by the re-
lease of children who should really be
confined, for re-arrest of those rep-
resented by the CLS office has been
at the unusually low rate of 2.6 per

cent. (Admittedly the figure for one
year’s operation is not conclusive.)
A third dramatic by-product of

large-scale representation is the
creation of a staggering backlog of
some 7,000 cases awaiting disposition.
This is to be expected when one

considers that in the pre-Gault days
an average of fewer than two judges
per court day disposed of 12,000 cases
a year, and it was not uncommon for
one judge to &dquo;hear&dquo; 100 cases in a

day. Nobody loves a backlog. None-
theless, because of the backlog (and
the lawyers who created it), the coun-
ty court now finds it possible to do
what was heretofore &dquo;impossible&dquo;-
namely, to assign additional judges to
the Juvenile Division. Five judges are
now assigned each court day, instead
of the customary two.

Thus, the tentative evidence seems
to vindicate those of us who for years
have been urging an abandonment of
the parens patriae doctrine as

hopelessly outdated by the harsh real-
ities of modern life. The reality is
that the state cannot be a good par-
ent. If it cannot give love, it can at
least give justice. The role of the

lawyer is to see that it does.
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