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The Federal Habeas Corpus Process:
Unraveling the Issues

Robert D. Pursley
Buffalo State College

Abstract

The writ of habeas corpus, especially the so-called federal application of
the writ in death-penalty cases, has created a great deal of controversy. Yet,
for all of its publicity and its wide-ranging criticism, habeas corpus largely
remains a little understood area of the law. This article explores the historical
origins of the writ, its evolved and evolving characteristics, and discusses the
four major issues it presents today. The article points out the complexities and
subtleties of the legal, political, ideological and policy-making issues that have
come to define both its character and its use. It also examines recent

Congressional and Supreme Court attempts at reformulating the authority of
the federal courts in its application.

The writ of habeas corpus has become a much-maligned legal principle;
one that has been widely vilified by the general public. Yet, like the insanity
defense, many have an opinion on the subject, but few, including even
members of the criminal justice and legal communities, really understand this
arcane area of the law. What understanding exists is relegated to a few
lawyers and judges, and even then, only to those who have occasion to
entertain and explore its complexities. The article is not meant to be a legal
exposition on the subject as found in law reviews, legal journals or treatises.
The subject of habeas corpus is framed in the context of an issue of public
policy - especially the issue of the writ’s use in the so-called federal habeas
process. By providing an oversight of this area of the law without the complex
technicalities of the ever-evolving and tortuous case law holdings in this area,
it is hoped that it will make the subject and its surrounding debate more
understandable to the criminal justice professional.
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The History Of Habeas Corpus

The writ of habeas corpus was referred to by Chief Justice John Marshall as
&dquo;the Great Writ&dquo; (Ex Parte Bollma, 1807). Others have been far less

complimentary. The origins of the writ can be traced to an English common
law creation that was four centuries in evolving. Legal historians have traced
its beginnings to the thirteenth century. The English Crown courts of the time,
faced with the widespread reluctance of the executive authority to surrender
prisoners to the courts for review were empowered to use a summonsing
process to produce the prisoner. In its origin, the writ was not designed to
challenge judgements of conviction rendered after trial, but only to challenge
unlawful detention of citizens by the executive. Later, in an effort to correct
any injustices of an initial trial court in reviewing the petitioner’s plea for
relief, the summons was accompanied by a central court issued order giving
such a court the authority to question the cause of imprisonment. Together, the
summons process and the order eventually united to form what became the
writ of habeas corpus cum causa (Mells and Duffey, 1991 ).

But this tells only part of the story. Beyond any concern to merely protect
the prisoner from injustices inflicted by the executive authority, the writ had

a more practical application in English jurisprudence: It became a pawn in the
struggle for judicial primacy. During the 15th and 16th centuries, the English
courts verged on the chaotic. The Crown courts had evolved into the superior
common law courts and these courts found themselves involved in a struggle
for supremacy. The encroaching jurisdictional reach of the equity and
ecclesiastical courts and various quasi-legal councils were developing threats.
In that environment the writ became a tool in this struggle. It provided the
means by which common law courts in their role as a rival tribunal could
release a subject convicted by these other courts. How often this occurred
history fails to reveal, but it seems likely that under such circumstances,
habeas corpus was nothing if not a disruption to a well-functioning system of
English jurisprudence.

Recognizing the need for reform, Parliament adopted the Habeas Corpus
Act of 1679. While not supplanting its common law origins, the Act

supplemented the common law foundation by creating a coexisting statutory
authority for the writ and its method of issuance. Although not removing all
common law features, the Act managed to remedy some existing abuses and
clarified what courts could issue the writ and under what circumstances. It also

spelled out certain procedural conditions such as requirements for jailers to
return the writ within a specified time.

Given their English heritage, the framers of the Constitution were aware
of the writ and it was incorporated in Article I, Sec. 9 of the Constitution. The
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importance of the writ can be seen from the fact that it was incorporated into
the Constitution itself, and not as an amendment in the later adopted Bill of
Rights. As originally constituted - and following the English model - it too,
was solely for protecting citizens from arbitrary imprisonment by the executive
authority. It would remain so for many years. Interestingly, in spite of the
arguments of Jefferson and others, the Constitutional delegates declined to
incorporate an affirmative guarantee, instead opting to include a provision that
in seemingly simple and straightforward language merely barred suspension
of the writ.’ With the passage of the Judiciary Act of 1789 came the first grant
of federal court jurisdiction, and with it, following early Constitutional

principle, authority for the federal courts to issue the writ where federal
prisoners were held under provisions of federal law.

During the early years of our nation’s history there existed so few federal
prisoners that the writ proved to be of little legal consequence simply because
so few federal prisoners actually existed, and because the federal courts of the
time were generally unwilling to employ it. As for relief for state prisoners
detained by executive authority, in 1845 the Supreme Court went as far as to
hold that the federal common law writ of habeas corpus did not extend to such
individuals (Ex Parte Dor, 1845). The Civil War focused attention on the
writ. Many Americans are familiar with the fact that Lincoln suspended the
habeas corpus writ during the Civil War and imprisoned several thousand
putative southern sympathizers. The public are less aware that when

murmuring from the Supreme Court about this action reached his ears, Lincoln
considered an even more drastic and Constitutionally thought-provoking step:
abolishing the Court’s habeas review power itself.2

An important step - and one that would prove to be of major
consequence - was taken in expanding the doctrine in the immediate post
Civil War period. Fearing that southern states might vengefully incarcerate
postwar northern reconstructionist, Congress sought a means to provide the
federal courts with a mechanism for the oversight of state court convictions.
Responding to this fear, the right to federal court habeas review by state
prisoners was granted by Congressional enactment in 1867.3 With this

legislative step, the &dquo;federalizing&dquo; protection of the writ had been

accomplished. The 1867 Congressional action is an extremely important
feature of habeas corpus and it has become a current focus of today’s raging
debate over the use and reform of the writ. It was also the point at which the
machinery was set in place for the writ to evolve into what it has primarily
become today: A postconviction remedy to challenge trial judgement.4 4

Since the provisions for the writ and the legal process itself is primarily
statutory in nature, in theory at least, it is Congress who holds the power to
be the major player in at least defining federal habeas procedure. But, as in
other areas of public policymaking, it has been the federal courts that have
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stepped in to assume an important role. And not unlike other areas of legal
policymaking by the federal judiciary, the Courts’ major role has been a
relatively recent phenomenon. In 1953 an important Supreme Court decision
interpreted the 1867 statute as providing the federal courts with broad review
of federal habeas petitions (Brown V. Allen, 1953). This proved to be only the
prologue. An important expansion of the rights of state prisoners to have their
cases reviewed under federal habeas corpus was part of the so-called due

process revolution during the Warren era of the Supreme Court in the 1960s
(Bureau of Justice Statistics, 1989).

In hindsight it seems that the Supreme Court of the time meant to develop
habeas corpus as the enforcement machinery not only for carving-out new
principles of constitutional law, but, perhaps even more importantly, to serve
as a cachet for charting a new era in federal-state judicial relations. The writ
of habeas corpus provided an important mechanism whereby the federal courts
could review state court determinations. The civil rights/due process

expansionists on the Court understood the obvious: Through the vehicle of
habeas corpus, the Court had within their power an important tool to further
extend the supervisory constitutional review authority of the federal judiciary.

1963 seems to have been the watershed year. The Supreme Court in three
separate cases expanded the rights of state prisoners to seek federal habeas
relief. 5 As a result of these specific Supreme Court decisions, together with
the simultaneous expanding doctrine of due process and the broad extension
of prisoners’ rights doctrines, the filing of federal habeas petitions by state
prisoners began to grow. Whereas the number of habeas petitions filed with
the federal courts remained, on average, uniformly low with less than a

thousand such filings a year from 1941-61, since then the number of habeas
filings has generally been going up with an all-time high of nearly 12,000 filed
with the federal courts in 1992.6 Although a significant portion of this increase
can be accounted for by the simple fact that state inmate populations have
increased so drastically, even factoring in the increase in number of state
prison inmates over this period cannot alone account for such a proportional
increase.

However, the long-term analysis of federal habeas corpus filings by state
inmates shows some interesting facts and changes. First, the last several years
shows a general decline in number of federal filings. Given the increases in
numbers of state prisoners, this figures out to a large relative decline. When
plotting increases in state inmate populations against state prisoner initiated
habeas corpus filings in the lower federal courts since 1961, the peak years for
filing reached an all-time high in the early 1970’s. As a percentage of state
prisoner population, it hit its peak in 1970. In that year, as a percentage of the
overall state prisoner population, state prisoner filings stood at over 5 percent.
Today, as a percentage of state inmates it hovers around 1 percent (Flango,
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1994). It might be inferred from this that changes in procedural requirements
instituted by the Supreme Court, are having an effect. 

7 But this is highly
conjectural in the absence of specific empirical evidence that the two are
related. 8

It is also interesting to compare the size of the state’s inmate population
with the number of federal habeas corpus filings by prisoners in that state.
Although there is some relationship, it is a weak one. Several larger states
such as New York, Illinois and Ohio, who have large inmate populations, have
fewer habeas corpus petitions filed in federal court than would be expected
based upon this fact alone. Conversely, states such as Alabama, Louisiana,
Nebraska, Tennessee and West Virginia have a higher percentage of their
prison populations filing for federal habeas corpus relief. In research done by
the National Center for State Courts it was found in 1990 that more than half

of all federal habeas filings in that year came from only nine states (Flango,
1994: 18-20).9

General Characteristics

Habeas corpus petitions constitute what is called in the law collateral
attacks upon state criminal judgements: separate civil legal filings that call into
question the validity of those judgments as a basis for incarceration. These
collateral attacks are supplemental to and occur after direct attacks. Direct
attacks (or postconviction appeals) are ones in which the appellate court
considers whether the conviction should be affirmed. Convicted defendants
have the right to file direct appeals based upon their conviction. Over the
course of state proceedings, criminal defendants usually have an opportunity
to raise federal complaints about their treatment and the state courts adjudicate
such issues routinely. 10 These are filed through the various state appellate
courts and certiorari appeal to the U.S. Supreme Court. Upon conclusion of
these direct appeals, the defendant then can attack the judgment of the trial
court by means of a collateral attack on the issues.

Both state and federal courts have jurisdiction to entertain habeas corpus
petitions from state prisoners claiming they are held in custody in violation of
the Constitution. In federal courts this is extended to federal laws and
treaties.&dquo; This usually takes the form of some kind of Constitutional issue that
the habeas petitioner contends has violated his or her rights. A common claim,
for example, is that the petitioner was denied effective assistance of counsel
in violation of the Sixth Amendment. The fact that he or she is incarcerated

together with this violation of federal law becomes the co-joining basis for the
federal habeas petition. In the case of a habeas petition before the federal
court, the federal court is asked to determine whether the petitioner’s rights
may have been violated in the state process that resulted in &dquo;custody.&dquo;
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The Issues In Federal Habeas Corpus Today

In recent years, habeas corpus - really, more correctly, federal habeas
corpus - has become a very heated and widely debated legal principle. The
debate regarding habeas corpus seems to focus on a number of issues. These
can be placed into four broad categories: Crime control and its political
underpinnings; jurisprudential, constitutional, and workload issues; federal-state
considerations; and recent attempts by the Supreme Court to curtail the right
of state prisoners to seek federal review.

The Debate Over Habeas Corpus and the &dquo;Politics&dquo; of Crime Control

Federal habeas corpus of state prisoner petitions has been injected into the
&dquo;politics&dquo; of crime control. It is argued that habeas corpus has a deleterious
effect on anti-crime efforts and the overall administration of justice. It is, for
example, said that habeas corpus procedures defeat the goal of deterring crime
by undermining the certainty that sanctions will be applied where criminal
laws are violated. The writ also comes under attack by those claiming that the
lengthy time delays and uncertainties that may result from federal review of
habeas corpus actions frustrate the interests of victims. Its widely-publicized
delay-inducing nature is also criticized for bringing disrepute to the

administrative machinery of justice and it is also said it encourages ridicule of
the system and fosters lack of witness cooperation and public respect. It is also
argued that the length of time that elapses prior to federal habeas corpus
review (and subsequent relitigation at the state level) limits the availability and
reliability of evidence and witnesses. Finally, there are those who suggest that
changes in the scope of habeas corpus review might have an impact on
prisoners’ conduct by increasing prisoners’ frustrations (Bureau of Justice
Statistics, 1984:1).

In the area of crime control it is especially in the ongoing debate over the
death penalty that the federal habeas process has assumed a centerpiece role.
Although the right to habeas review extends to the conviction (and
incarceration) for any offense, it has become an issue most closely identified
with those convicted and sentenced to death. More than anything, federal
habeas has become singularly associated with inordinate delays in the carrying
out of the death penalty. 12 This has led to a widespread denunciation of the
writ.

Still, these death-penalty habeas filings are only the tip of the iceberg as
the bulk of state prisoner habeas petitions emanate from non-capital
convictions. Just as death sentences constitute only a small number of felony-
level sentences imposed by our courts, so, too, are habeas corpus appeals from
such sentences only a small portion of all such habeas filings. The vast
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majority of habeas petitions directed at both state and federal courts come
from prisoners in state prisons who have been convicted of more conventional
violent and property crimes. For the state prisoner filing a petition in a non-
capital sentence, the federal courts have been much more reluctant to entertain
the writ and to grant relief to the petitioner. 13 However, unlike the &dquo;non-

capital&dquo; state prisoner federal habeas corpus case, the federal courts, including
the U.S. Supreme Court, have granted relief to a more significant proportion
of prisoners under sentence of death. 14

Part of the reason for the denunciation of the federal habeas process is

the chaotic situation habeas appeals have become in death penalty cases.
Several years ago, a scholar in the field placed the issue into perspective when
he said: &dquo;As the process operates, a state court and jury can sentence an
offender to death and, through a series of appeals usually culminating in
habeas corpus petition(s) to the federal courts, the convicted offender is able
to stave-off legal execution for years. As things stand, the least complicated
case in which relief is denied at every stage can be presented to the U.S.
Supreme Court a minimum of three times, and to the federal district and

appellate courts at least twice each.&dquo; 15 Whether this is still the case today
given the &dquo;tightening-up&dquo; of the appeals procedure by recent actions of the
Court is, at present, an unanswered question. The effects of the Court’s newly
imposed guidelines on the lower federal courts have yet to be studied, or at
least reported.’6 Such a circumstance has permeated the consciousness of the
American public. Given the publicity surrounding execution delays, this
difficult to understand legal remedy is seen (but certainly not fully understood
by even the knowledgeable public) as a cause for this delay.

The delay problem is abetted by the fact that in capital cases there is no
incentive to speedup the exhaustion of direct state and federal appeals in order
to be eligible for federal collateral review. Nor is there an inherent statute of
limitations. In conventional felony convictions, someone who is convicted and
sentenced to prison for a term of years in state court, and wishes to challenge
that conviction and sentence in a federal habeas proceeding, has every
incentive to move promptly to make that challenge. He must continue to serve
his sentence while his federal claims are being adjudicated in the federal
courts. The sooner a decision can be reached, the more quickly he receives any
benefits. On the other hand, the offender sentenced to death knowing that all
federal review must take place before the sentence is actually carried out, has
no incentive to apply until the death warrant is issued by the state.

Adding to the controversy is the ideological struggle over the death
penalty: Anti-capital punishment groups have made the habeas writ a tool of
their determined efforts to at least frustrate the states in their imposition of the
ultimate sanction. Citing one controversial study - one that claims that since
1900, 350 persons have been wrongfully convicted of capital or &dquo;potentially
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capital&dquo; crimes and twenty-three innocent persons have in fact been executed
- has become a rallying-cry for those opposed at efforts to restrict federal
court review (Swafford, 1995).’~ Abolitionists might hope that federal habeas
relief in association with other available postconviction appeal remedies, will
weary state legislative bodies. Given the drawn out delay inherent in court
challenges, lawmakers might just abolish capital punishment rather than
continue the lengthy and costly court battles that anti-capital punishment
groups have effectively waged.

This strategy has had obvious consequences. In a resolution passed in
1990, the Conference of State Chief Justices noted that the abuse of the writ

existing at that time and encouraged by existing practices, &dquo;... has effectively
negated the law of the 37 states that impose the death penalty.&dquo;18 Federal

habeas procedures have pitted as antagonists the anti-capital punishment and
the pro-death penalty punishment groups. It has certainly singled-out federal
habeas as a major flash point in this ideological battle. It is no mere accident
that pro-death penalty interests are strongly in favor of the Court’s recently
imposed restrictions on federal review and those opposed to the death penalty
are howling about the Court’s efforts.

In the crime control area, the federal habeas process has also taken a

centerpiece position in the Congressional and administration debates that
ultimately led to a new federal crime bill. Over the years that Congress
haggled over a comprehensive crime bill, it provided the trappings of a highly
charged political issue. Both the Reagan and Bush administrations sought to
have Congress introduce legislation to cutback on the availability of the federal
provisions of the writ to state prisoners. It was in fact, one of two cornerstones
- the other being the &dquo;war on drugs&dquo; - of the Bush administration’s anti-
crime efforts.

In 1991, the Senate approved significant restrictions on habeas corpus as
proposed by the Bush administration. A less restrictive proposal that emerged
from the House as part of the crime bill that nearly passed the Congress,
included watered-down limits on convict appeals. But in the end it could not
survive a wave of attacks. Republicans and conservatives felt that the proposed
curbs did not go far enough; liberal Democrats argued that anything more
restrictive would permit executions of innocent persons who would not have
an adequate chance to make their cases in the trial and appellate courts. In the
end, Republican objections to the language, together with the objections of
many state prosecutors, the National District Attorneys Association, and state
attorneys general - all of whom wanted greater restrictions imposed on its
availability to state prisoners - enabled opponents of the proposal to marshal
their efforts and capture the necessary Congressional support to defeat the bill.

The issues of crime control and the effect of the federal habeas process
on crime control measures have also been important to Chief Justice Rehnquist
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and other conservative members of the Supreme Court. Although these

members of the Court have not addressed directly the issue of their feelings
about the role of habeas in anti-crime efforts, their concerns over the delays
caused by the use of the tactic and, implicitly then, the deterrent effect of the
law, especially in capital cases, can be inferred from both their public
comments on the issue and their case decisions.’9

There have also been two prestigious groups that have joined the fray. In
1989, the Ad Hoc Committee on Federal Habeas Corpus in Capital Cases
(called the Powell Committee after its chair, retired Justice Lewis F. Powell,
Jr., of the United States Supreme Court) produced a report suggesting
alterations to the habeas statutes (Bureau of National Affairs, 1989). The

committee found that the existing system of multi-layered state and federal
appeal and collateral review resulted in piecemeal and repetitious litigation.
This resulted in years of delay between sentencing and a judicial resolution as
to whether the sentence was permissible under the law. The report listed
several major recommendations: to limit the period within which a federal
habeas petition must be filed to 180 days after exhaustion of direct appeal and
certiorari petition to the U.S. Supreme Court; to establish an automatic stay of
execution until federal habeas proceedings are completed to avoid the last
minute time pressures caused by impending execution; and to prevent
prisoners from filing repetitive claims for habeas corpus in federal court
(unless it is a claim of actual innocence) after they have had one full course
of judicial review.

At about the time of the Powell Committee report, a voluminous report
was issued by the American Bar Association Task Force on Death Penalty
Habeas Corpus (1989). In its report, it set forth the findings and

recommendations of its year-long study of the entire system of postconviction
review of state capital convictions and sentences. Like the Powell Committee,
the ABA Committee came out in favor of expediting the process (although
the time frames were longer than the Powell Committee recommendations).2o

The ABA Task Force was particularly unequivocal in its feelings that
streamlining the postconviction death penalty review must include assurances
that qualified counsel as determined by explicitly imposed ABA standards be
provided at every step in capital proceedings - all stages in all courts. On the
other hand, it was the Powell Committee’s recommendation that such

assurances for counsel be provided in state postconviction relief, but the states
were to be free to determine the establishment of qualifications of counsel.

The outcome was inevitable: Conservatives embraced the Powell

Committee report while more liberal law scholars and the defense bar

inveighed against it (for example, Berger, 1990; Mello and Duffey, 1990-1;
Goldstein, 1990-1). Liberals, on the other hand, sought some measure of
solace in the ABA recommendations. Much of the criticism of the Powell
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report was focused on the fact that it was formed by Chief Justice Rehnquist
who is no darling of the liberal legal establishment. The querulous liberal law
factions were quick to accuse the committee of being composed of parochial,
Rehnquist mirror-imaged southern judges. The inference was that the Courts
of Appeals judges selected from the southern Circuits to serve on the
committee (ostensibly because these were the Circuits with the largest number
of habeas filings) were biased pro-death penalty and anti-habeas advocates.2’
It was this kind of tone that established the legal (and ideological-laden)
disquisition in the law review articles that were to follow.

Adding to the issue was the so-called Biden proposal named after Senator
Joseph Biden, chair of the Senate Judiciary Committee, who promptly
introduced legislation, the &dquo;Habeas Corpus Reform Act&dquo; containing some
Powell Committee Report’s recommendations and altering others to fit the
ABA report (S.1441.Sec. 2., 1993). In response, Senator Strom Thurmond

supported by the Bush administration proposed to make the Powell

Committee’s recommendations law.22 Vigorous debate on these proposals
ensued. The habeas controversy has been one of the reasons, along with such
controversial topics added to the mix as gun control and increasing the number
of federal death penalty crimes, that Congress found itself stymied from 1988
until 1994 in adopting a new comprehensive federal crime bill. Finally, after
prolonged haggling the Violent Crime Control and Law Enforcement Act of
1994 was passed.

This new Act is absent any reference to federal habeas corpus appeal.
This is an interesting omission. It can only be inferred that Congressional
conferees in their concern to enact a crime bill under scathing media attack
over political partisanship and legislative ineptitude choose purposely to

exclude such a flashpoint issue. After six unsuccessful years of trying to get
a comprehensive federal crime bill passed, they were not ready to jeopardize
the tenuous thread of adoption by prolonging the debate over yet another
controversial feature.

Hidden in all the controversy over the new crime bill is a little known
fact. Although President Clinton as candidate made no direct reference to his
position on habeas corpus, In 1993 when the Clinton administration sent to
Congress its proposed provisions for consideration in the crime bill, it

contained specific habeas-related recommendations.23 The administration aware
of what had happened in earlier attempts at reaching accord on a federal crime
bill, and perhaps sensing the need to mollify the nation’s district attorneys,
state judges, and attorneys general, proposed an adoption of the Biden and
Powell Committee recommendation - one that will set a six-month time limit

on inmates to file a single, federal habeas corpus appeal. As conceived, this
time limit would generally operate from the exhaustion of all direct appeal
rights. In this respect, the proposal, in terms of language and intent,
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interestingly paralleled the efforts of the Reagan and Bush administrations who
too sought Congressional action that would limit the number of times a
petitioner can use the process as a vehicle of review before the federal courts.

However, there was one important difference in the Biden and Clinton
administration proposals and it may have been a good one. The major
complaint of state inmates on habeas appeal is that they did not have

competent counsel at their trial. This is especially true among those inmates
sentenced to death. Since a large majority of criminal defendants are

represented by indigent defense schemes, there may be some merit in such
claims. The bill as proposed by the administration, and in line with the ABA
Task Force recommendations, would have required that in all states that have
the death penalty, a state counsel authority be established.

The state counsel authority as conceived by the administration would have
been an agency partially supported by federal funds that would be responsible
for seeing that defense counsel in capital cases meet certain standards. This
includes required defense experience in capital cases, including trial, appellate
and postconviction evidentiary hearing experience. It would also be required
to establish application, training and certification procedures for attorneys
defending such cases. Such composed qualified defense teams would then be
made available to a defendant in a capital case as well as for direct and
collateral (including habeas corpus) appeals upon conviction. Such a sweeping
proposal is not incorporated in the 1994 crime bill; instead, Congress choose
to ignore the thrust of the administration’s major recommendation. The new
crime bill merely requires that in federal death penalty cases, two defense
counsels be assigned, one of whom at least &dquo;shall be learned in the law

applicable to capital cases&dquo; (See: Sec. 60026, Violent Crime Control and Law
Enforcement Act of 1994).

In the final analysis it is questionable whether habeas corpus has managed
to foil our nation’s anti-crime efforts as some detractors suggest. Any such
cause and effect pronouncements on an issue as complex as the nation’s crime
problem rests on very shaky common sense, let alone empirical grounds.
Although it is true that its complexities and awkward procedures have
lengthened delay, the problems of crime in the United States cannot be laid at
the doorstep of a single legal process, especially a procedure that involves only
a very small percentage of all convicted offenders. This is especially true when
one considers that for those who are successful in obtaining its application to
overturn a conviction, the number of such successes is ridiculously small.
What it does seem to do, however, is serve as a convenient jeremiad for the
nation’s frustration with crime.

Where it may have an impact, however, is on the public’s perception.
This should not be ruled out as unimportant. Habeas corpus litigation has
created among wide segments of the American public another to criticize and
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hold in disrepute the administration of justice, our legal system, and our
nation’s legal culture itself. The idea, for example, that it has and continues
to lead to delays in death penalty cases has caused extensive public criticism
- especially when the public perceives that its basis is generally frivolous and
turns on the mockery of construed legal technicalities rather than on the issue
of substantive innocence. Such attitudes are no doubt abetted by the publicity
given official pronouncements. One such widely-publicized denunciation was
by former Attorney General Edwin Meese who reportedly said, &dquo;most habeas

cases are frivolous&dquo; (Chicago Daily Law Bulletin, 1986).
Jurisprudential, Constitutional and Workload Issues
It is also argued that habeas corpus affects both proper notions of legal

jurisprudence and Constitutional safeguards. For example, some common
arguments are that the current likelihood that issues may be relitigated at the
federal level affects the incentives for a comprehensive analysis of cases in the
state courts. This could be construed to be then effecting the rights of those
individuals who do not pursue federal review actions.

There are also those who say that habeas corpus claims are often

determined to be without merit, and yet, result in an undue workload at both
the state and federal court levels. State officials, for example, often complain
of the additional workload imposed upon them to defend the actions of state
courts and juries is unwarranted, costly and burdensome - that in periods of
limited financial resources, the drain of time and cost is becoming prohibitive.
Such criticism has become more strident in recent years as state courts struggle
to maintain some control of growing civil and criminal case dockets.

Yet, the limited four-state study of state and federal habeas corpus filings
by the National Center for State Courts contradicts some of these assumptions
and pronouncements. They found among other things that few of the petitions
are successful in either state or federal courts. The vast majority are dismissed
summarily without hearing. This alone limits the time-consuming nature of the
process. While the researchers found overlap and duplication of effort
between the two levels of courts, this comes as no surprising revelation given
the inherent nature of the process. They concluded that in both the state and
federal courts that they studied, habeas corpus petitions were found to be a
very small part of the overall judicial workload (Flango, 1994:23).~

In spite of such findings, this workload issue has become one of concern
among at least some members of the federal judiciary. For example, Chief
Justice Rhenquist in a 1990 speech delivered to the American Law Institute
did voice open criticism of the imposed workload. He pointed out that &dquo;the

members of the federal appellate judiciary were often faced with having
pending appeals within a matter of days of not merely one application for a
stay of execution but two from the same person; one seeking review of
collateral state proceedings and the other seeking review of federal habeas
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proceedings, both brought in the court of first instance within a matter of days
before the execution is set to take place.&dquo; He referred to the situation as
&dquo;[verging] on the chaotic&dquo; (Rehnquist, 1991).

Along this line, although no one would argue that constitutional issues are
ever to be superseded by resource requirements and associated costs, there is
still the question and the contention that practical factors (such as manpower
and fiscal matters) should be reasonably considered in evaluating procedures
designed to protect alleged constitutional violations.25 The Supreme Court has
been moving in this direction by emphasizing that mere constitutional error
should not be solely determinative; it is the effect of any such error on trial
court disposition that should be the issue.

There is no doubt that some of these claims have a basis. Still, one must
consider the obvious: the protection and uniform enforcement of federally
established constitutional rights through habeas corpus review represents
overriding considerations in the American system of jurisprudence. It is often
said, for example, that rights without remedies are rights denied. There is a
significant risk factor here. Any limitation on habeas corpus review poses the
threat of undermining the constitutional rights of individuals. Under such
circumstances, it is an area that must be approached with extreme caution.

Federal and State Relations: Federalism

Unknown to most citizens and even many members of the legal and
criminal justice communities is the bitterness that has developed over the
federal courts’ willingness to use the habeas process and over the

unwillingness of Congress to entertain a number of proposals that would
provide more deference to state court determinations. The subject of habeas
corpus relief has evolved to a point where it has managed to assume the
trappings of a federal-state issue, even the issue of federalism itself - the
fundamental question of what is the proper balance between the lawful

authority of the states and the role of federal courts in protecting constitutional
rights (Lungren, 1991). The Federal Courts Study Committee has said: &dquo;...

the scope of federal habeas corpus is one of the most politically divisive
questions of federal jurisdiction.&dquo; 

At stake in the habeas corpus process are decisions made by two
sovereign court systems. It begins with the state court process that produced
a conviction and a sentence of imprisonment which have been upheld on direct
appeal by the court of last resort in the convicting and sentencing state. It is
also a conviction and sentence that have at least passed the implied muster of
refusal by the U.S. Supreme Court to hear the appeal by means of a certiorari
filing.

 at SAGE Publications on November 12, 2009 http://cjp.sagepub.comDownloaded from 

http://cjp.sagepub.com


128

This is the cusp of the issue: arguments of state court finality and comity
balanced with the concern for the rights of convicted defendants and the
fundamental concept of federalism - that state courts be given every

opportunity to manage their own criminal dockets before federal review (Lay,
1993:1048). It is in this context that many legal historians see habeas corpus
as one of the penultimate questions of legal federalism - the sharing of
powers and responsibilities between the federal and state governments. As
Robbins, a noted legal scholar in this area, has said, &dquo;It echoes the debates of

more than 200 years ago: the sovereignty of the states in preserving domestic
order versus the preeminence of the federal government in vouchsafing
national interests - in this case, constitutional criminal law&dquo; (Robbins,
1990:215).

State courts along with state prosecutors and attorneys general have
grown increasing restive over the federal courts’ preemptive willingness to
entertain, and in some cases overturn, by means of prisoner habeas filings,
state court decisions, judgments that have been fully reviewed by the full-
range of state courts at the trial and appellate levels and not found wanting.26
Such bodies as the Conference of State Chief Justices in a series of resolutions
in 1989, came out strongly for efforts at identifying ways to relieve the
existing tensions between state and federal courts resulting from the writ of
habeas corpus.2’ An unprecedented step was taken in 1994 when 26 state
attorneys general went on record severely criticizing the federal courts in
capital appeals cases for &dquo;undermining state judicial processes&dquo; and [for]
&dquo;ignoring the constitutional precepts of federalism and the traditional authority
of the state court determinations in the criminal process&dquo; (Roberts, 1994).

To state prosecutors and Attorneys General the issues are clear: Current
federal procedures reduce or eliminate the finality of criminal cases by
allowing federal collateral review of decisions that have been fully appealed
on the state level. It is said that potential federal re-analysis of issues and facts
that have been fully adjudicated at the highest level in the state judicial system
exacerbates existing federal-state judicial relations (Bureau of Justice Statistics,
1984:1-2). States have complained, for example, that under federal habeas
corpus, their post-conviction remedies are &dquo;out of control&dquo; (Lay, 1993:1025).
One of the results of this continuing controversy has been found in the
attempts by some states to limit their collateral procedures.

One cannot separate the arguments over habeas corpus use today without
also dealing with these issues. The federalism issue does not center on the
filing of these petitions in state courts by state inmates. The real issue has
become the right of convicted state prisoners to attack state court

determinations by the use of a writ of habeas corpus filed with the federal
courts. This continuing controversy is being fueled in an era when Congress
is showing increasing deference to the states and the Supreme Court seems to
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be increasingly restive with its (and the federal government’s) supervisory
intrusiveness over the states.

In the final analysis, it is proving to have all the characteristics of a

defining example of inherent federal-state tensions. After all, the 1867 Act was
specifically brought about because the federal government felt that the states
could not be trusted. Not only did it extend federal habeas corpus to state

prisoners, it also furnished an additional collateral method independent of
direct Supreme Court review of state court decisions for the vindication of new
Constitutional guarantees (Jochmer, 1993:251). This legislation profoundly
altered the balance of federalism. One must be struck by the irony that this
legislation came at a time in our nation’s history when Americans had just
concluded their most sanguinary war - a momentous struggle that in itself
was in large part precipitated by the issue of federal-state powers.

Attempts by the Court to Limit Review

Any discussion of federal habeas corpus would be incomplete without
some brief attention to recent attempts by the Supreme Court to limit, or at

least change, the procedures governing the availability of this remedy to state
inmates. Civil libertarians and anti-capital punishment groups are very
disturbed by the efforts of the existing Supreme Court to reintegrate the use
of this tactic in the federal courts (for example, see Frank, 1991; Patchell,
1991; Weisberg, 1990; Ledewitz, 1990-1; Tabak and Lane, 1991). This

opposition, first begun during the Burger Court, such efforts have picked up
momentum in recent years. Like liberal members of Congress, opponent
groups argue that this will have disastrous consequences. Liberal anti-

revisionist legal scholars and groups such as the American Civil Liberties
Union (ACLU), and anti-capital punishment interests argue that the Court’s
case decisions in the area of habeas corpus in recent years have dangerously
and improperly foreclosed the federal courts to state prisoners (for example,
see Koosed, 1993; Hallisey, 1993; Rice, 1991). At least one of these groups
contends that federal appellate courts have found constitutional flaws in as
many as 73 percent of state death penalty cases reviewed on the merits.28
While this is an exaggeration not supported by the facts, still it has become a
gravamen of concern. The issues and the arguments have been further abetted

among legal scholars and the defense and prosecution bars by the
recommendations of those committees that have studied the subject and the
issues.

Those who favor full federal habeas review argue that it is justified by the
liberty interest at stake in habeas proceedings, by the importance of vindicating
constitutional rights, by the structural superiority of federal courts in

considering issues of federal constitutional law, and by the importance of
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federal court appellate style review of constitutional questions given the

impracticality of Supreme Court review (Woolhandler, 1993:578-579).
There is no doubt that a majority of the Supreme Court has shown in

recent years a willingness to limit this recourse to state petitioners. An
examination of recent court decisions indicates that a majority of the Court by
a series of case decisions seems bent on charting out still another page in

federal-state judicial relations. In an effort to return to state review finality, the
Court has, by a series of decisions, managed to begin to restrict habeas review
by the federal courts.

Some major decisions are illustrative of this trend. In the past few years,
the Court’s majority has among other things: held that &dquo;new rules&dquo; of criminal
procedure did not apply retroactively to cases that had become final on direct
review at the time the new rule was decided (Teague v. Lane, 1989); federal
courts may not hear successive habeas claims raising new issues unless the
petitioner has cause for failure to bring the claim earlier, such as

constitutionally ineffective assistance of counsel or interference by state

officials (McClesky v. Zant, 1991 ); and barred the habeas appeal of a death-
row inmate because his lawyers had filed notice that they would appeal a state
habeas decision three days late (Coleman v. Thompson, 1991).

The last two sessions of the Court have generally seen a continued trend
toward greater restriction on federal habeas appeal. The Court made it harder
for persons to obtain habeas relief based on constitutional errors during the
trial by holding such error harmless if it did not have a substantial and

injurious effect or influence on the verdict (Brecht v. Abrahamson, 1993);
ruled that habeas petitioners are entitled to a federal evidentiary hearing on
their petition only if they can show cause for their failure to develop the facts
in state court proceedings and actual prejudice resulted from that failure
(Keeney v. Tamayo-Reyes, 1992); and pronounced perhaps its most

controversial recent ruling, that a death row inmate who offers new evidence
suggesting that he is innocent is not ordinarily entitled to a federal habeas
corpus hearing, unless he can show a Constitutional violation in the underlying
state court procedure (Herrera v. Collins, 1993).

What is happening is noteworthy. For example, Chief Justice Rehnquist,
writing for the majority in the recent case barring a hearing on the petitioner’s 
contention that he is innocent, expressed clearly the conviction of the Court’s 
majority members: that the state’s interest in the finality of the conviction
must be considered and that state courts have equal ability, and perhaps are in
a superior position, to evaluate the effect of trial error.

Yet, the Court has also zigzagged a bit. Its decisions have not always
been following the path of closing off habeas review by a state prisoner. In
1993, a 5-4 majority held that Miranda errors must be continued to be
entertained in federal habeas proceedings. In this case the state argued that the
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Court should invoke in Miranda cases a doctrine applied in a 1976 case that
forbids federal courts to grant habeas relief to state prisoners on the basis of
Fourth Amendment claims that have been fully and fairly adjudicated in state
courts (Stone v. Powell, 1976). In 1994 thru early 1995, it established more

lenient guidelines for successive claims if a successive claim bears on the

innocence of the accused in death penalty cases (Schlup v. Deb, 1995). In
another case, the Court ruled that the lower courts if they find Constitutional
error and are in doubt about its &dquo;substantial and injurious effect&dquo; on the jury’s 
verdict, must side with the petitioner (O’Neal v. McAninch, 1995).

Conclusion

What will come out of all the controversy that surrounds the federal
habeas corpus process is anybody’s guess. It promises to remain an open
question that will not suddenly disappear. While the present majority
composition of the Supreme Court seems clearly inclined to limit the use of
habeas corpus tactic to obtain federal review. But the Court’s inclination can

change with a change in the composition of the Court’s membership. And it
could be an abrupt change. During each session of the Court in recent years,
at least several habeas corpus cases have come before it for decision. There is

ample opportunity then, for a new ideological majority of the court to have a
significant impact.

As for Congress, it may be poised to become the prominent player in
addressing the many issues that federal habeas corpus presents. It seems to

be moving in that direction. While the 1994 Crime Bill stands as an excellent
example of Congressional paralysis to address the issues of federal court

oversight in this area, this may now be changing with the heightened
Republican presence in Congress. Congress under Democratic control was
obviously reluctant to enter the fray. While under Democratic leadership, the
1994 Crime Bill managed to increase substantially the number of federal
capital crimes while sidestepping the issue of habeas corpus reform. It even
found itself embroiled in other controversial features of the death penalty such
as the efforts by the Congressional Black Caucus for the inclusion of a &dquo;Racial
Justice Act&dquo; provision that would have extended rather than curtail federal
appeal jurisdiction; one that would allow appeals to review statistical

disproportionality of the death penalty meted out to minority defendants.
In the final analysis, the 1994 Crime Bill was an expedient political

compromise to shore-up the flagging fortunes of the Democrats in both

Congress and the administration. It was also recognized as an expedient
political necessity: A need to address the widespread concern among
Americans that something was being done to combat crime. Congress now
seems to be returning to this issue of federal oversight of habeas corpus for
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state prisoners. Anti-terrorism legislation just passed by the Senate has major
provisions to overhaul federal habeas corpus law. Not surprisingly, the habeas
corpus part of the new Senate anti-terrorism law again proved to be the most
partisan and heatedly debated part of the proposed legislation. Democrats led
by Senator Biden (D-Del.) tried to limit the habeas corpus measures in the bill
to federal prisoners, arguing that because the bill as a whole concerned the
federal response to terrorism, provisions changing habeas as it applies to state
prisoners were not germane. But Senator Hatch (R-UT.) among others, spoke
against a &dquo;piecemeal approach&dquo; to habeas reform and said the amendment
proposed by Biden would &dquo;gut&dquo; the bill’s habeas provisions. Hatch’s view
prevailed, and the bill as passed addresses habeas petitions by federal and state
prisoners in both capital and non-capital cases (Criminal Law Reporter,
1995).29 The proposal now goes to the House. Proponents contend these
proposed reforms would shorten delay in state imposed death penalty cases

from an average of eight years to five (Washington Post, 1995). Congress, it

seems, cannot continue to sidestep the problem. It is likely, that now a full
Congress will be forced to address it.

In the end, the whole may be greater than the sum of the parts. After all
there are two primary actors involved: Congress itself and its statutory role in
habeas corpus, and the Supreme Court in its existing interpretive role (and
subsequent interpretation should Congress act), which could be affected by a
changing mix of Supreme Court members. There are, of course, other

considerations, not the least of which are special interest groups and the tugs
and pulls of an American public and its feverish concern over crime and our
nation’s crime control policies, two factors that seem to have carved-out a
stake in the future of habeas corpus.

One thing about &dquo;the Great Writ&dquo; is obvious: its use and even its

symbolism far transcend mere concern over its effect as an appellate remedy
- or its argued practical effect as a means to delay justice. Hidden within
habeas corpus are some broad and fundamental issues of governmental
sovereignty, the administration of criminal justice, constitutional review, rights
of the convicted, political partisanship and issues of race, the public’s
perception of our legal system, and our nation’s crime control anxieties.

Notes

1 &dquo;The privilege of the writ of habeas corpus shall not be suspended unless
when in cases of rebellion or invasion the public safety may require it.&dquo;

2 Although criticized for his suspension of the writ and the imprisonment
of thousands of suspected southern sympathizers, Lincoln had no

compunctions about his action. In a letter to Eustus Coming and others, dated
June 12, 1863 he states: &dquo;Ours is a case of rebellion...[The Suspension
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Clause] plainly attests the understanding of those who made the Constitution
that ordinary courts of justice are inadequate to cases of rebellion - attests
their purpose that, in such cases, men may be held in custody whom the
courts, acting on ordinary rules, would discharge. Habeas corpus does not

discharge men who are proved to be guilty of defined crime; and its

suspension is allowed by the Constitution on the purpose that men may be
arrested and held who cannot be proved to be guilty of defined crimes.
&dquo;Lincoln’s actions were unanimously overturned by the Supreme Court in
1866, a year after his death and the conclusion of the Civil War in Ex Parte
Milligan, 1866.

3 Actually, the 1867 act did not specifically mention states. This
amendment by Congress to the federal habeas corpus statutes authorized
federal courts to issue writs of habeas corpus on behalf of any person in

custody &dquo;in violation of the Constitution.&dquo; This implicitly extended this review
authority of prisoners held by state action.

4 Author’s note: This system in unique to the United States. No such

Collateral attack is allowed on a conviction in England where the writ of
habeas corpus originated.

5 The specific cases expanding habeas corpus were Fay v. Noia, 1963;
Townsend v. Sain, 1963; and Sanders v. U.S., 1963.

6 Information supplied by Statistical Analysis Section, Administrative
Office, United States Supreme Court, 1994.

7 Of course, more than merely &dquo;tightening-up&dquo; the availability of this
remedy may be playing a role in this decline. It may reflect this fact coupled
with the changes in inmate characteristics. For example, a growing segment
of state inmates are imprisoned on drug charges. The filing of federal habeas
corpus petitions are more likely to be filed by those serving long-term
sentences. Perhaps many state drug sentencing patterns and parole policies do
not trigger the long periods of incarceration that are necessary to exhaust all
state and federal direct post-conviction remedies that are first required before
the federal courts will entertain a habeas corpus petition. There is also the fact
that drug-related charges are most likely to be contested on the grounds of
illegal search and seizure. Such 4th Amendment challenges as a basis for
federal habeas have been generally foreclosed by the Supreme Court. It would
be interesting to see if the new &dquo;three-strike&dquo; laws being adopted by states
which mandate life imprisonment proves to increase federal habeas filings by
those so sentenced.

8 Still, it may reflect the fact that the Supreme Court in recent years has
limited the opportunity for inmates to file successive petitions, requiring that
they be &dquo;bundled&dquo; for consideration. The fact that inmates except in certain
circumstances cannot file successive petitions, but must lump them together
into one, would decrease the number of petitions filed as counted against an
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ever-growing number of state prisoners. A report by the Federal Courts Study
Committee, Working Papers and Subcommittee Reports (July 1, 1990) at 468
speculates that the decline in filings are attributable to the lack of prisoner
success in obtaining habeas review combined with the liberalizing for prisoners
of Title 42, Section 1983 (civil rights violation). The report suggests that this
has &dquo;deflected&dquo; many habeas cases to filings under Section 1983.

9 The states were California, Texas, New York, Florida, Pennsylvania,
Alabama, Missouri, Louisiana and Michigan. What accounts for this is

anybody’s guess. It could be any number of factors: More &dquo;jailhouse
lawyering&dquo;, personal characteristics of the inmates, state sentencing schemes,
and policies and views of state and federal courts in certain geographical areas.
One possible explanation is pointed out by the National Center for State
Courts in its recent examination of federal habeas filings by state inmates.
They suggest that procedural differences among the states in how they handle
state post-conviction relief seems to be associated with the number of inmates
filing federal habeas corpus (Flango, 1994:18-20).
10 Defendants may raise federal defenses to state trial courts before, during,

and after trial-level proceedings. They may ask state appellate courts to review
trial courts determinations for error, and they may seek state postconviction
relief in both trial-level and appellate courts.
11 I See: 28 U.S.C. 2241(c)(3), 2254(a) 1988. Technically, habeas corpus is

available only to state prisoners because actions under these statutes by federal
prisoners are &dquo;motions&dquo; that are part of an on-going federal action.
12 This opinion is strongly held by Chief Justice Rehnquist who in his 1989

remarks to the ABA mid-year meeting remarked: &dquo;[T]o my mind the flaw in
the present system is not that capital sentences are set aside by federal courts,
but the litigation ultimately resolved in favor of the state takes literally years
and years and years.&dquo;
13 This was also obvious from some recent research conducted by the

author as part of a habeas corpus project conducted by the National Center for
State Courts into habeas filings and actions in four selected states.
14 According to one source, federal appellate courts have found

constitutional flaws in as many as 73 percent of state death penalty cases
reviewed on the merits. See Brief Amicus Curiae for the NAACP Legal
Defense and Education Fund at 1-b Barefoot v. Estelle, 1983. Still, as one
noted expert points out, this figure may be misleading as virtually every death
penalty state had to amend its laws after 1976 (Robbins, 1990). Other sources
have put the figure at 40-60 percent.

15 Robbins (1990) has pointed out, the first petition for certiorari to the
U.S. Supreme Court will typically follow affirmance of conviction by the
state’s court of last resort. Following state post-conviction proceedings
(including appeals within the state judicial system of lower state court denials
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of post-conviction relief, and perhaps including as well another petition for
certiorari to the Supreme Court), a first federal habeas petition will be filed in
federal district court, where a full-scale hearing will often be held. An appeal
will follow, in which the appeal will also be given full - not expedited -
attention. Another petition for certiorari will be filed in the Supreme Court.
Following Supreme Court review, if any, the case will become the subject of
state executive branch clemency proceedings. If clemency is denied,
emergency post-conviction proceedings will be filed in both state and federal
trial courts, with expedited appeals to to the state and federal intermediate and
ultimate appellate courts.
16 The Federal Court Study Committee, Working Papers And Subcommittee

Reports, (July 1, 1990) suggested that the falling numbers of federal habeas
petitions in recent years as a percentage of inmate populations may be a
combination of lack of prisoner success with this remedy combined with a
&dquo;deflection&dquo; by inmates to 42 U.S. Sec. 1983 (civil rights) filings in its place.
17 What they are referring to is Radelet, Bedau and Putnam (1992). Also

see Bedau and Radelet (1987). Their methodolgy and conclusions have come
under sharp attack, for an example see Markman and Cassell (1988).
18 Resolution XVIII, Habeas Corpus in Capital Cases, adopted as proposed

by the State-Federal Relations Committee of the Conference of Chief Justices
(February 1, 1990).
19 For example, Chief Justice Rehnquist in Coleman v. Balkcom ( 1981 ) in

dissent wrote [the current system] &dquo;has made it virtually impossible for States
to enforce with reasonable promptness their constitutionally valid capital
punishment statutes.&dquo;
20 The ABA committee recommended a required time period to file federal

habeas relief of a full year after exhaustion of direct appeals and certiorari to
the U.S. Supreme Court. It also recommended the possibility of a 90 day
extension for cause and an overall exception to any time limit for a colorable
claim, not previously presented, either of factual innocence or the petitioner’s 
ineligibility for the death penalty.
21 It should be pointed out that even some of the chief judges of the U.S.

Court of Appeals in an unprecedented move attacked the Powell Committee
report and Chief Justice Rehnquist’s behavior in directly submitting the
Committee’s report to Congress (Reinhardt, 1989).
22 Senator Strom Thurmond (R-SC) introduced the &dquo;Reform of Federal

Intervention in State Proceedings Act&dquo; beginning with the 97th Congress
which would bar federal habeas corpus litigation of a claim if the issue was
&dquo;fully and fairly&dquo; litigated in state court.
23 The Clinton bill had three major provisions. In addition to the federal

habeas corpus feature, the other two major prongs of the administration’s
crime bill was the so-called Brady Bill and its five-day waiting period for
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purchase of handguns, and a $3.5 billion scheme to put more police officers
on the street.

24 However, it should be noted that this is only part of the issue. Most non-
death row prisoners’ claims are filed pro se. This requires staff time to screen
for constitutional violations and determine if counsel should be appointed. U.S.
District Courts have pro se clerks who have this responsibility. In death

penalty cases a great deal of &dquo;tracking&dquo; of such petitions by court staff occurs.
Keeping up with both non-capital and capital case filings can be time-
consuming and tedious.
25 The Chief Judge of the Court of Appeals (Eighth Circuit) argues that if

states eliminated the death penalty, a large amount of litigation would
disappear and the savings to state government would be enormous (Lay, 1993).
The cost of reviewing cases in state and federal courts has been estimated to
be between $3.5 and $4.5 million dollars per death row inmate (Linder, 1993).
There are those, however, who argue that death penalty abolitionists purposely
exaggerate death penalty costs while understating the cost of life

imprisonment.
26 For example see, Schneckloth v. Bustamonte, 1973, quoting Massachusetts

Supreme Court Justice Paul C. Reardon on the &dquo;humiliation of review from the
full bench of the highest state appellate court to a single, United States District
Court judge.&dquo; Yet, at least one state judge has testified to the necessity of
federal oversight. Justice Garter, a former state judge noted that state court
improvements were encouraged by such oversight (Withrow v. Williams,
1993).
27 Specifically, Resolution XI as adopted August 31, 1989 as proposed by

the State-Federal Relations Committee. It mentions [That] &dquo;the Conference of

Chief Justices has repeatedly expressed the view that duplicative and

overlapping reviews of state criminal convictions by federal courts unduly
prolong and conflict with state criminal proceedings...&dquo; It also expressed the
need to reduce resulting tensions between state and federal courts.
28 See Amicus Curiae brief by the NAACP Legal Defense and Education

Fund in Barefoot v. Estelle, 1983. However, noted legal authority on the
subject, Robbins (1990), feels this may be misleading as virtually every death
penalty state had to amend its laws after 1976. He appears to be more inclined
to agree with those who put the figure at 40-60 percent. For example, the
ABA studied published habeas decisions by federal appeals courts in capital
cases from July 1976 to May 1991. It found that in 40 percent of the cases, the
state conviction or death sentence was reversed because of constitutional

violations or errors (Moss, 1992).
29 Among some of the main features of the proposed bill are the following:

State prisoners in non-capital cases would have just one year to apply for
habeas relief; in capital cases it would add to Title 28, a new chapter titled,
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&dquo;Special Habeas Corpus Procedures in Capital Cases.&dquo; In brief, it would

establish timetables and limit the issues available on habeas, but these

provisions would apply only if the state established a system for appointing
and compensating competent counsel for post-conviction proceedings brought
by condemned prisoners. If such a system is in place, then a prisoner would
have 180 days to file for federal habeas. The period would run from the final
state court affirmance of the conviction and sentence on direct review, but
would be tolled while the U.S. Supreme Court review or state postconviction
relief is sought. It bars second or successive application of claims. The
language of the proposal pays a much greater deference to state court

determinations that have been litigated in state courts. Federal review would
be limited to claims raised and decided on the merits in state courts, unless the

failure to raise the claim is the result of such things as state action in violation
of the federal Constitution or laws; the recognition of a new federal right
recognized and applied retroactively by the Supreme Court; or based on a
factual predicate (e.g., the facts underlying the claim would be sufficiently
established by clear and convincing evidence that but for constitutional error,
no reasonable fact finder would have found the applicant guilty of the
offense).
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