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Trials for Terrorists
The Shifting Legal Landscape
of the Post–9/11 Era
Brian Levin
California State University, San Bernardino

In the post–9/11 period, the United States government employed alternate methods to
deal with those accused of pursuing terrorism or aiding the nation’s enemies. In an
effort to thwart terror attacks, officials employed both civilian and military authority to
investigate, apprehend, detain, and prosecute terror suspects. At first the Bush admin-
istration was granted considerable deference by the public and other branches of gov-
ernment on a wide variety of measures, including detainments. Eventually, both the
courts and Congress reasserted themselves to limit the broad authority that the admin-
istration initially wielded over suspected terrorists. In particular, the ability of the mil-
itary to detain American citizens in most circumstances was all but eliminated, and its
near complete authority over noncitizens was significantly restricted as well.

Keywords: terrorism; military tribunals; enemy combatants; Supreme Court; Geneva
Conventions

Following the devastating attacks of September 11, 2001, that killed nearly 3,000
Americans, the U.S. government significantly altered both the laws and methods

used to investigate, detain, and prosecute those suspected of ties to terrorism.
Existing criminal laws, investigative tools, and prosecutorial methods were greatly
enhanced to aid civilian authorities. Perhaps most controversial, however, was the
Bush administration’s effort to circumvent the traditional oversight role of Congress
and civilian courts over certain terror suspects through an aggressive assertion of
executive authority. The administration based its position on an expansive reading of
congressional enactments and precedent, national security exigencies, and the pres-
ident’s authority as Commander-in-Chief. Although the president’s unilateral author-
ity was eventually challenged and curtailed, by early 2007, legal and political
compromises enabled the Bush administration to retain most of its ability to indefi-
nitely detain many foreign nationals with alleged terrorist links.

Shortly after 9/11, Congress granted the executive branch vast powers to protect
national security. On September 18, 2001, a joint resolution of Congress was passed
giving the president broad authority to use force against those responsible for the ter-
rorist attacks executed the previous week:
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That the President is authorized to use all necessary and appropriate force against those
nations, organizations, or persons he determines planned, authorized, committed, or
aided the terrorist attacks that occurred on September 11, 2001, or harbored such orga-
nizations or persons, in order to prevent any future acts of international terrorism
against the United States by such nations, organizations or persons. (Authorization for
Use of Military Force [AUMF], 2001)

Proponents of expansive presidential powers in the war on terror maintained that
the AUMF did more than merely provide for a legal basis for the immediate military
response against the Taliban and al Qaeda. These proponents argued that the AUMF
signaled congressional deference to the administration on a range of other matters,
from aggressive intelligence gathering to the treatment of detainees (Golden, 2005).

In the weeks that followed the 9/11 terrorist attacks, civilian law enforcement author-
ities arrested or detained more than 1,000 people in the United States. Although existing
federal law and traditional detention rationales were relied on, the scope of the seizures
and the expansive application of authority were unprecedented in recent decades. The
legal bases for these domestic detentions were derived from three basic sources: immi-
gration violations, various criminal charges, and material witness designations.
However, the sweeping scope coupled with the sometimes secretive and chaotic nature
of the arrests created fear within many immigrant communities and drew sharp con-
demnation from advocacy organizations such as the American Civil Liberties Union
(ACLU). Some commentators even drew comparisons to previous eras when individ-
ual liberties were curtailed, such as the Alien and Sedition Acts period, the post–World
War I “red scare,” and the World War II internments of Japanese Americans. The
Department of Justice reported that by June 2002, more than 1,200 people had been
arrested or detained by domestic civilian authorities since the attacks—with 752 being
held on immigration charges and the remainder for various other charges. At least 74
people were still incarcerated through June 2002, including 38 who were being held
on charges involving immigration violations (Siemaszko, 2002).

The newly appointed FBI director, Robert Mueller, vigorously denied accusations
of racial profiling. Mueller did acknowledge, however, that many post–September 11
investigations of international terrorism involved those who “share a common ethnic
and religious background” (Mueller, 2002). The Constitution’s 14th Amendment
prohibits using race or ethnicity as a general element to establish criminal suspicion.
Race or ethnicity, however, can be used to the extent that it is part of an individual-
ized description of a particular suspect.

The USA PATRIOT Act

On October 26, 2001, President Bush signed a controversial and wide-ranging
antiterrorism legislative package named the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of
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2001, or USA PATRIOT Act (2001; hereafter, Patriot Act). Because the legislation
was lengthy, complicated, and enacted quickly during a climate of national appre-
hension, there was little meaningful debate on its merits prior to its passage. The act
defined terrorism as dangerous illegal acts designed to coerce civilians because of
the conduct or policy of their government. Although many key parts of the Patriot
Act were subject to a “sunset” provision that required reauthorization by the end of
2005, Congress reinstituted nearly all of them in March 2006 (Patriot Act, 2006).

The act streamlines and relaxes warrant, investigative, and immigration detention
requirements and gives federal agents expanded authority to track the flow of
Internet and telephone communication. It also allows for secret information retrieved
under the Foreign Intelligence Surveillance Act (FISA) to be shared across various
law enforcement and intelligence agencies. FISA, passed in 1978, allows the federal
government to petition a secret court for investigative warrants targeting foreign
operatives. The FISA court, which operates pursuant to a much lower evidentiary
standard than criminal courts, grants nearly all warrant requests. Unlike standard
criminal warrants, which require a showing of probable cause to believe a crime was
committed, FISA requires only a showing of probable cause to find that an individ-
ual is acting on behalf of a foreign power. In 2005, the government sought 2,072
applications for electronic and physical searches under FISA and was granted war-
rants on all of the requests, although the court made substantive modifications to 61
of the applications. These searches do not include other possible eavesdropping inci-
dents that the administration may have pursued unilaterally without seeking court
approval. Prior to the Patriot Act, evidence obtained from a FISA warrant was
strictly barred from introduction in criminal investigations and trials (FISA, 1978;
Moschella, 2006).

The Patriot Act relaxed restrictions on information sharing and collection in other
contexts as well. The act allows for the limited transfer of information from tradi-
tionally secret grand jury proceedings, the use of “sneak and peek” warrants where
targets are not informed of searches, the use of various mechanisms for more speedy
deportation proceedings, increased time for the Immigration and Naturalization
Service to detain noncitizens, enhanced authority for phone record searches, the
retrieval of electronic evidence, and the use of roving wiretaps. These wiretaps fol-
low a particular targeted person, thus allowing intercepts of multiple phones across
numerous jurisdictions. The Patriot Act allows one federal court to have nationwide
authority to approve roving wiretaps, phone record searches, and retrieval of elec-
tronic evidence. The act also had provisions that reformed previous rules relating to
the prosecution of those who provide material support to terrorism and those who
assist in the financing of such efforts. Although the Patriot Act had no effect on mil-
itary tribunals or the basic requirements for civilian trials of citizens, it did affect
noncitizen immigrants residing or visiting the United States. It provides for expe-
dited deportation proceedings and allows for 1-week detentions of foreigners alleged
to be terrorists. The attorney general is required to certify foreigners as security risks
every 6 months if they remain in custody after the 1-week limit (Patriot Act, 2001).
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In 2001, Nancy Chang, a litigator with the Center for Constitutional Rights (CCR),
stated, “To an unprecedented degree, the Act sacrifices our political freedoms in the
name of national security and upsets the democratic values that define our nation by
consolidating vast new powers in the executive branch of government.” She further
argued, “The Act enhances the executive’s ability to conduct surveillance and gather
intelligence, places an array of new tools at the disposal of the prosecution, including
new crimes, enhanced penalties, and longer statutes of limitations, and grants the
Immigration and Naturalization Service (INS) the authority to detain immigrants sus-
pected of terrorism for lengthy, and in some cases indefinite, periods of time” (Chang,
2001). Debates continued for some time in the public, in the courts, and in Congress.
Although the ACLU dropped its last constitutional challenge to the act in 2006, the
CCR was successful in a federal district court case challenging the unilateral manner
in which the president designates organizations as terrorist groups under an executive
order related to the act (Chang, 2001; Humanitarian Law Project, 2006).

Detainees, Trials, and Tribunals

The enactment of the Patriot Act did not resolve the major issue as to how the
administration would treat suspected stateless or American terrorists who were possi-
bly connected to clandestine overseas entities. The “global war on terror” (GWOT)
presented complex legal and political issues not faced during traditional military con-
flicts. Unlike traditional wars, the GWOT lacked a fixed time for cessation of hostili-
ties, identifiable uniformed soldiers, and direct state affiliation. The situation also
differed from standard criminal cases in terms of scale, risk, offender motivation, and
jurisdiction. These new militants were often religious zealots bent on committing dev-
astating acts of mass casualty terror, through suicide attacks if necessary. The scale of
potential attacks meant that the usual domestic routine of postevent criminal investi-
gation and trial posed a profound risk to national security. Furthermore, the prospect
of criminal punishment was of little deterrent value to those who are prepared to sac-
rifice their lives for a religious principle. The goal of preevent interdiction through
timely intelligence gathering directly conflicts with standard criminal law safeguards.
Critical constitutional protections relating to interrogation, searches, access to counsel,
and self-incrimination limit and delay efforts by authorities to uncover and assess
national security threats. To further complicate matters, many of those captured were
apprehended abroad by the military, intelligence operatives, or foreign governments.
Tensions increased as the administration became interested in not only the incapacita-
tion of terror suspects but active interrogation as well. In the period after 9/11, an inter-
nal debate on the status and rights of captured detainees occurred within the Bush
administration with officials from the State Department and career military on one side
and the vice president and some civilian lawyers on the other (Golden, 2005).

President George W. Bush issued an executive order on November 13, 2001, that
authorized military tribunals to prosecute certain types of international terrorists
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pursuant to his authority as Commander-in-Chief under Article II of the Constitution.
In doing so, he relied in part on the World War II–era Ex parte Quirin (1943) case
and a similar 1942 presidential order issued by Franklin Delano Roosevelt. In Ex
parte Quirin, the Supreme Court unanimously upheld the right of the president to try
enemy belligerents who violate the rules of war before military tribunals. Rules of
war are a code of conduct that relates to which acts of force are legal during the
course of armed hostilities. The World War II–era Court based its decision on the
president’s authority as Commander-in-Chief and Congress’ prior approval of such
tribunals (Military Order, 2001; Ex parte Quirin, 1942).

The Quirin case involved the capture of eight German saboteurs who made secret
nocturnal beach arrivals at Amagansett Beach, Long Island, and Ponte Vedra, Florida,
as part of a plan to commit violence and acts of sabotage against commercial and indus-
trial targets on the American mainland. The Germans landed in two groups of four after
disembarking from German submarines in June 1942. Upon their arrival, they changed
into civilian attire and buried their military uniforms and cache of explosives. The
beaches and surrounding waters had been previously designated as areas under military
authority. After their arrests in New York and Chicago, all eight men were charged by
the military with violation of the law of war, Articles of War violations of aiding the
enemy and spying, and conspiracy (see Figure 1; Ex parte Quirin, 1942).

The justices pointed to the relevance of common-law rules of law that outlawed the
actions of an enemy combatant who “without uniform comes secretly through the lines
for the purpose of waging war by destruction of life and property.” The Court further
held that even a citizen could be tried as a belligerent. One of those captured, Herbert
Haupt, maintained he was an American citizen because of earlier residency, despite his
service to the enemy. The justices also maintained that the mere secret presence of the
enemy combatants and their hostile intent was enough to sustain a conviction. The
Court disregarded various procedural and review changes implemented unilaterally by
the president that some argued exceeded his authority. Without adjudicating the culpa-
bility of the saboteurs, the Supreme Court found that the Constitution gave the presi-
dent, with Congress’s assent, the authority to convene military tribunals against them.
The invocation of common-law laws of war by President Roosevelt gave him flexibil-
ity on material issues that Congress did not explicitly specify, the Court maintained.
The justices additionally held that the Sixth Amendment guarantee of a jury trial did
not extend to military tribunals. Soon after the Supreme Court ruled, six of the eight
saboteurs were executed, including Haupt (Ex parte Quirin, 1942).

The Quirin case was cited by the Bush administration as the legal authority it
needed to classify suspected al Qaeda captives as enemy combatants after 9/11.
Although the Supreme Court held in favor of President Roosevelt in the World War
II cases, it also set a precedent that would ultimately undermine presidential author-
ity in a subsequent administration. In holding that federal courts have the authority
to review the jurisdiction and authority of combatant tribunals, the Quirin Court gave
their successors the authority they needed to review and invalidate key executive
rules and procedures relating to detainees.
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Before the 21st century Supreme Court intervened, the Quirin case was the legal
authority cited by the administration to support its practice of detaining foreign
nationals without material oversight from the other branches. In January 2002, for-
eign nationals began arriving at a makeshift prison on a U.S. military base at
Guantanamo Bay, Cuba  (see Figure 2). By February, President Bush classified these
detainees as “unlawful combatants” as opposed to prisoners of war (POWs). In June,
government officials maintained that the president had the power to hold these cap-
tives indefinitely without judicial review or counsel (Greenhouse, 2006). Among the
main architects of the administration’s aggressive policy stance was a young Justice
Department attorney and scholar named John Yoo. Yoo argued that the President had
expansive authority to prosecute the GWOT arising from his constitutional powers,
because of precedent, wartime exigencies, and the AUMF. These legal positions
emboldened the administration to pursue an aggressive strategy regarding captured
combatants. That strategy was eventually challenged by allies, civilian lawyers, the
Supreme Court, and Congress (Golden, 2005). Among the more controversial
detainee proposals presented to the administration were the implementation of lim-
ited trial rights and approval of aggressive interrogation methods provided that those
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Figure 1
German Saboteur Richard Quirin’s Challenge of Military Tribunals

Was Rejected by the Supreme Court in World War II 

Source: FBI.
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Figure 2
A U.S. Army Military Police Officer Stands Guard Outside

a Detainee Facility at Guantanamo Bay, Cuba

Source: Department of Defense; Shane McCoy, U.S. Navy.
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methods did not cause lasting “psychological harm” or pain “akin to that which
accompanies serious physical injury such as death or organ failure” (Golden, 2005).

Yoo, joined by vice presidential adviser David Addington and others, convinced
the administration that it had broad authority over the interrogation, treatment, and
trial of detainees. This authority, they argued, did not require the assent of the other
coequal branches of government or the consideration of the requirements of the
Geneva Conventions. The Geneva Conventions are a series of treaties that establish
rules for the civilized treatment of civilians and combatants during armed conflicts.
Under the Constitution, treaties entered into by the United States have the force of
law. In 1949, various Geneva and Hague Convention rules were revised and addi-
tions made under the title of the Geneva Conventions of 1949. These post–World
War II Geneva Conventions and related protocols define various categories of pro-
tected classes of people and designate how they are to be treated by signatories dur-
ing periods of hostilities, irrespective of whether war is officially declared. The
Conventions provide a minimal level of care for all people who come under the juris-
diction of a party in a conflict. Under Article 3, those who are no longer participants
in a conflict must be cared for humanely. Criminal cases must be tried fairly before
a “regularly constituted court” (Geneva Convention, 1949; Golden, 2005). 

Article 3 mandates humane treatment and establishes specific rights and protec-
tions to those designated as POWs. POWs are entitled to adequate housing, clothing,
a reasonable diet, medical care, and the exercise of their religious faith. While in
captivity, POWs need only provide pedigree information, such as name, rank, and
identifying serial number, and are protected from coercive questioning techniques.
The POW’s government is to be notified of his or her status, and the POWs may send
and receive correspondence. A humanitarian organization, such as the Red Cross, may
have access to facilities. Discipline that is inhuman, brutal, or dangerous is prohibited.
Torture and cruelty is also proscribed (Geneva Convention, 1949).

Although POWs may be tried, Article 3 details significant requirements on the type
of charges, investigative techniques, and procedural methods for trials. Generally,
Article 3 requires that POWs be afforded similar treatment of the kind that is extended
to military and civilian defendants who are residents of the detaining power. A base-
line requirement of notice, representation by counsel, translation, access to witnesses,
and appeal is mandated. In addition, charges must relate to offenses found in civilian
or military statutes or violations of the laws of war (Geneva Convention, 1949).

Following considerable input from Congress, the American Bar Association, and
our allies, the Department of Defense published an order on March 21, 2002, detail-
ing the composition and standards for tribunals. These tribunals include juries com-
posed of three to seven military officers. Tribunals adjudicating death penalty cases
need seven jurors and unanimity to render a death penalty verdict. An automatic
posttrial appeal of death sentences before military reviewers was required. Noncapital
verdicts would require two thirds of the jurors to agree on guilt. The traditional guilt
standard of proof beyond a reasonable doubt would be applied to these proceedings.
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Defendants would also be entitled to a presumption of innocence, discovery, protec-
tion against self-incrimination, access to paid military legal counsel, and protections
against double jeopardy and self-incrimination. Trials would be open to the public,
with certain exceptions, but could be held outside the territory of the United States.
Rules of evidence would be relaxed in favor of the government and appeals to civil-
ian courts were prohibited (Department of Defense, 2002).

Nearly 1 year later, in February 2003, a draft manual titled Crimes and Elements for
Trials by Military Commission proposed two dozen chargeable offenses, including
attacking civilians, hostage taking, hijacking, and use of poisons, along with the inclusion
of other offenses found traditionally in the Articles of War. The Uniform Code of
Military Justice (UCMJ) was not referenced, probably because of its Article 36 require-
ment that military tribunals, as much as is practicable, resemble federal court hearings.
The UCMJ, enacted in 1951, created a uniform set of laws for all the branches of the
American armed forces and a system of official appeals, including a civilian appellate
court. Most of the UCMJ provisions were not actually new but adapted or revised from
the Articles of War and other sources (Fisher, 2005; UCMJ, 1951).

The Supreme Court Limits Executive Authority

President Bush sanctioned military tribunals for six Guantanamo Bay captives in July
2003. Toward the end of the year, as other detainee cases proceeded through the civilian
federal court system, the Bush administration reversed its policy of denying detainees’
access to attorneys (Fisher, 2005; Greenhouse, 2006). The rights of enemy combatants
under detention was the subject of three appeals accepted by the United States Supreme
Court between November 2003 and February 2004. In each case, the president’s author-
ity as Commander-in-Chief under Article II of the Constitution was pitted against the
right of detained persons to have the government account for such detention.

Yaser Hamdi was one of the litigants who sought Supreme Court relief. Hamdi, an
American citizen, was apprehended on a battlefield in Afghanistan by Northern
Alliance forces in 2001 and subsequently detained by the U.S. military at Guantanamo
Bay. Hamdi’s American citizenship arose from the fact that he was born in Louisiana
while his father was studying in the United States. Soon after his birth, he and his
parents returned to Saudi Arabia. The Constitution’s 14th Amendment, ratified in
February 1868, confers American citizenship to all persons born or naturalized within
the United States, even if their parents are noncitizens. A 2003 decision by the U.S.
Court of Appeals for the Fourth Circuit in Virginia held that Hamdi’s indefinite
detention was constitutional as a proper exercise of the president’s authority as
Commander-in-Chief. The court held that a defense department official’s unilateral
summary declaration of the propriety of Hamdi’s designation was a sufficient basis to
justify his indefinite detention without granting him access to courts (Hamdi v.
Rumsfeld, 2004).
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The Supreme Court’s opinion in Hamdi v. Rumsfeld, released on June 28, 2004, did
not overturn the precedent of World War II–era case law that allowed American citizens
who undertake hostile acts against their country to be held as enemy combatants.
However, the Court’s decision held, by an 8-1 vote, that contemporary detainees are
entitled to both notice of the factual basis of their enemy combatant status and an oppor-
tunity to rebut the classification before a neutral decision maker. The government’s
denial of these rights, particularly within a reasonable period of time, deprived Mr.
Hamdi of his constitutional guarantee of due process pursuant to the Fifth Amendment.
The precise requirements or configuration of such hearings was not detailed, but the
Court’s controlling opinion suggested that military hearings with lower governmental
burdens may suffice. The justices were also divided as to whether congressional
approval of the AUMF was sufficient to overcome the requirements of a 1971 law
prohibiting the detention of American citizens in the absence of a specific statute. A nar-
row plurality of five justices maintained that the AUMF resolution extended the gov-
ernment’s authority to detain Hamdi. Two justices, Scalia and Stevens, maintained that
no such authority existed under the AUMF. Rather, they argued the government should
either charge Hamdi with treason or a similar crime or seek congressional suspension
of the writ of habeas corpus for his temporary detention. Hamdi was deported to Saudi
Arabia in late 2004 after renouncing his citizenship and pledging never to reenter the
United States (Greenhouse 2006; Hamdi v. Rumsfeld, 2004).

In two companion cases, Rasul v. Bush and Odah v. United States, also decided
on June 28, 2004, the Supreme Court ruled 6-3 that noncitizen enemy combatants
have a right to federal judicial review of habeas petitions. Justice Stevens, writing for
the majority, maintained that neither the foreign citizenship of a detainee nor the
detention camp’s geographic location on leased Cuban soil prohibited a detainee
from contesting his detention. The cases involved 16 citizens of Britain, Australia,
and Kuwait (Odah v. United States, 2004; Rasul v. Bush, 2004). 

Within one month of the Supreme Court’s decisions, the Defense Department set
the stage for hearings before panels of military officers. Yemeni citizen Salim
Hamdan, an alleged chauffeur of Usama bin Laden, was the first detainee to appear
before such a tribunal in August 2004. Of the 558 hearings held by the military from
August 2004 through March 2005, the military reclassified only 38 detainees to
nonenemy combatant status. An analysis of hearing transcripts by a Seton Hall law
school professor found that the government relied on summaries and usually failed
to provide direct primary documentary and witness evidence to detainees. The study
further found that the government did not present documentary evidence to detainees
before trial 96% of the time and failed to produce a single witness in any of the hear-
ings. The study also revealed that detainee access to even unclassified evidence was
routinely denied, as was access to witnesses not already confined at Guantanamo
(Combatant Status Review, 2005; Denbeaux & Denbeaux, 2006). In March 2007 the
Defense Department made two announcements regarding pending enemy combatant
trials. First, the Defense Department announced that upcoming trials for 14 high
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value detainees, including al Qaeda lieutenant Khalid Shiekh Mohammad, previ-
ously transferred from CIA custody, would not be open to journalists because of
national security concerns. The government's offer to provide partial transcripts
instead resulted in sharp criticism from civil liberties organizations (Burns, 2007).
The government also reported  additional data on the disposition of cases at
Guantanamo Bay. In 2006 the military released or transferred custody of an addi-
tional 111 detainees for a total of 390 since the camp was opened in 2002. By 2007,
about 385 detainees remained in Cuba, with 80 set for transfer, release, or pending
U.S. court review (Department of Defense Press Release, March 2007).

The administration did release many foreign nationals because of diplomatic
pressure. In the months after four Britons were released in January 2005, at the
request of U.K. Prime Minister Tony Blair, every European captive was freed, for a
total of nearly 100. Hamdan was not quite as fortunate. In November 2004, a federal
court stopped Hamdan’s proceedings on the grounds that it contravened require-
ments of both domestic military law and the Geneva Conventions. A three-judge
panel of the U.S. Court of Appeals for the District of Columbia Circuit unanimously
overturned the district court in July 2005. The panel, which included future Supreme
Court Chief Justice John Roberts, held that the military tribunal was approved by
Congress and that the Geneva Conventions only permitted nations, not individuals,
to enforce its provisions, precluding Hamdan from doing so on his own. In
November 2005, the U.S. Supreme Court agreed to hear Hamdan’s appeal, and oral
arguments were delivered 4 months later (Combatant Status Review, 2005; Hamdan
v. Rumsfeld, 2006; Linzer, 2006). 

On December 30, 2005, the Detainee Treatment Act (DTA) was enacted. The
DTA implemented revised procedures for the questioning and treatment of detainees
and created procedural safeguards for Americans accused of improprieties during
interrogations. The DTA also mandated various procedures for tribunals and a
requirement of congressional notification by the Pentagon regarding procedural
practices. The DTA’s language, aimed at denying detainees access to federal court
appeals, did not stop the Supreme Court from deciding Hamdan’s case (Detention
Treatment Act, 2005).

On June 29, 2006, the U.S. Supreme Court delivered a major legal setback to the
Bush administration when it conclusively ruled in favor of Hamdan. First, the Court
held that a foreign detainee’s rights were protected by the Geneva Conventions and
were enforceable through the federal courts pursuant to habeas corpus procedures.
Second, the Court ruled that the president lacked the necessary constitutional author-
ity or specific congressional authorization for the tribunals he created. Without specific
congressional approval, the president was obligated to follow existing law, including
the UCMJ and the laws of war, which include the Geneva Conventions. Restrictive evi-
dentiary rules for the defense, and Hamdan’s compulsory nonappearance on national
security grounds from portions of his trial, violated provisions of both these control-
ling authorities, thus making his trial unlawful (Hamdan v. Rumsfeld, 2006).
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Following the Hamdan ruling, comprehensive changes took place regarding the
handling of foreign detainees suspected of terrorist associations. The administration
asserted in July 2006 that all suspected terrorists held by the military or CIA would be
handled in conformance to the requirements of the Geneva Conventions. In September
2006, the army published a revised army field manual that was governed by such stan-
dards and prohibited various practices, including lengthy solitary confinements,
aggressive use of dogs, and simulated drowning. On Labor Day weekend 2006, the
government transported the 14 remaining foreign detainees in CIA custody from clan-
destine overseas sites to the U.S. military facility at Guantanamo Bay. The CIA had
engaged in a secret operation known as “rendition,” where alleged dangerous suspects
were transferred, interrogated, and held incommunicado by the CIA and foreign gov-
ernments without regard to the Geneva Conventions. Among those presented to the
Defense Department for future trials was Khalid Shaikh Mohammed, the admitted
mastermind of the 9/11 terror attacks. During hearings to assess his status and deten-
tion as an enemy combatant in March 2007, Mohammed complained of abuse and con-
fessed to participation in 31 terrorist attacks or plots worldwide, including the 9/11
attacks, the 1993 World Trade Center bombing, the 2002 Bali bombing, and the decap-
itation of American journalist Daniel Pearl. These confessions put him at significant
risk of a death sentence at his forthcoming military trial (Combatant Status Review
Tribunal Hearing for ISN 10024, 2007; Greenhouse, 2006; Linzer, 2006; White, 2006).
In Spring 2007 a leaked confidential report based on actual detainee interviews by the
International Committee of the Red Cross concluded that various techniques used to
interrogate high value CIA detainees, like Mohammed, cumulatively amounted to
abuse (Shrader, 2007). 

The Military Commissions Act of 2006

As a result of the Supreme Court’s mandate that Congress approve of modifica-
tions to the tribunal process for Guantanamo detainees, intensive negotiations
between legislators and the administration lasted into the fall of 2006. The president
sought significant authority and lenient rules for supervising detainees. Among the
administration’s most staunch critics were conservative Republican senators who
worried that American soldiers would face harsh treatment in the future as retalia-
tion if prisoner rules were too harsh (Richey, 2006).

President Bush signed a compromise bill, the Military Commissions Act (MCA),
into law on October 17, 2006. The MCA set rules and standards for military tribunals
and placed restrictions on certain types of aggressive interrogation. The MCA allows
the government to introduce hearsay evidence and coerced statements at trials of sus-
pected al Qaeda detainees. It also allows the military to bar detainee defendants from
trials when classified material is used. Although the MCA disallows habeas appeals to
federal district courts, it provides for a review of enemy combatant status by a three-
person board of military officials. The MCA further permits those designated as
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unlawful enemy combatants to be held indefinitely. The MCA states that even those
who merely provide material support to a hostile enemy can be classified as an unlaw-
ful enemy combatant without any requirement of active participation in armed conflict.
Despite general acceptance of the prohibitions on torture and inhumane treatment
found in Geneva’s Article 3, the MCA restricts the provision’s application to only cer-
tain forms of specified treatment but not others. The act establishes a defense for gov-
ernment employees, such as CIA operatives, accused of aggressive questioning
techniques from 2001 to 2005, when another law banned such practices. Last, the
MCA prohibits American citizens from being detained as unlawful enemy combatants.
Even before the legislation was signed, advocacy groups pledged to challenge the
MCA in federal court (Military Commissions Act, 2006; Richey, 2006).

Adapting to a New Era of Criminal Trials

Arguably the most convoluted case concerning the military’s power to detain
American citizens is the circuitous saga of Jose Padilla. Attorneys filed a habeas cor-
pus petition in U.S. District Court in New York on his behalf in September 2002.
Padilla, an American citizen, was detained at a South Carolina military base after his
arrest by federal agents on a material witness charge at Chicago’s O’Hare airport in
May 2002 upon his arrival from overseas. In November 2006, federal prosecutors
indicated that information provided by two al Qaeda detainees, including the alleged
terrorist leader Abu Zubaydah, were the basis of Padilla’s material witness warrant.
Mr. Padilla, a former gang member, Muslim convert, and suspected al Qaeda associ-
ate, was turned over to military authorities. They maintained they could incarcerate
him indefinitely without charges or access to counsel on national security grounds.
During his military confinement, Padilla’s lawyers allege, he was shackled, had his
sleep disrupted, was subjected to threats, and underwent intense questioning without
access to an attorney (“Jose Padilla,” 2006; Rumsfeld v. Padilla, 2004; Serrano, 2006).

Mr. Padilla was allegedly associated with a plot by foreign terrorists to detonate
a radiological “dirty bomb” in the United States, but the precise extent of the scheme
is subject to dispute. Public reports based on documents recovered in Afghanistan
indicate that al Qaeda is interested in obtaining weapons of mass destruction for use
against civilians. The U.S. Supreme Court, by a 5-4 vote, made no substantive rul-
ing on Padilla’s case when it issued an opinion in June 2004. The majority held that
the case was wrongfully filed at a federal district court in New York rather than in
South Carolina, where Padilla was incarcerated and the case proceed back through
the lower courts (“Jose Padilla,” 2006; Rumsfeld v. Padilla, 2004; Serrano, 2006).

In March 2005, a federal district court judge in South Carolina ordered the govern-
ment to either charge Padilla with a crime or release him soon. While Padilla’s chal-
lenge to his detention wound its way through the federal appellate courts, the Justice
Department pursued a criminal indictment in civilian courts, which was issued
in November 2005. Critics complained that the late change in custody status was a
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desperate tactic by the Bush administration to avoid a Supreme Court hearing on the
merits that could result in yet another legal loss (Greenhouse, 2006; Serrano, 2006).

In January 2006, the U.S. Supreme Court allowed his physical transfer to civilian
criminal courts. The Supreme Court, by a single vote, refused to hear Padilla’s
appeal in April 2006, apparently on the grounds that he was no longer in military
custody. In an unusual statement accompanying their denial of his appeal, three jus-
tices warned the government that the decision was not a blank check. Chief Justice
Roberts, joined by Justices Kennedy and Stevens, explained that Padilla was entitled
to the full rights of a criminal defendant, including a speedy trial. They also warned
that the Supreme Court would not ignore further government attempts “to change the
status or conditions of Padilla’s custody” (Padilla v. Hanft, 2005; Serrano, 2006).

Padilla was brought before a federal judge and charged with offenses of pro-
viding material support to terrorists and conspiring to murder Americans. The
charges, however, are not directly related to the dirty bomb plot for which he was
first detained. The trial judge also dismissed the most serious conspiracy charge,
and the threat of a possible life sentence for Padilla, from the prosecution’s case.
Padilla’s 2007 civilian criminal trial in federal district court in Miami means that
he faced almost 5 years of imprisonment before the government took him before a
jury. If convicted, he faces up to 20 years in federal prison. Padilla’s lawyers indi-
cated that his alleged harsh treatment while in military custody and his diminished
mental condition will be part of their defense strategy. (Padilla v. Hanft, 2005;
Serrano, 2006).

The last individual held by the military on the American mainland is an alleged ter-
rorist named Ali Saleh Kahlah al-Marri. Al-Marri, a citizen of Qatar, in the Persian
Gulf, was captured in Illinois, where he was to undertake graduate studies. After he
was initially charged in civilian court, al-Marri was turned over to military authori-
ties in 2003 and, like Padilla, was incarcerated in a South Carolina brig as an enemy
combatant. In late 2006, his case went to a federal appellate court after lower courts
refused to order his release. The government maintains that under the MCA, foreign
detainees can be held as enemy combatants by the military irrespective of where they
were captured. Critics point to Civil War–era case law that held that American civil-
ians should generally be tried in standard criminal courts if they are captured in states
where courts are operational (Eggen, 2006; Ex parte Milligan, 1866).

After 9/11, the government prevailed in some high profile extremist criminal
cases: the “Lackawanna Six” (participation in al Qaeda terror training), attempted
airline “shoe bomber” Richard Reid, al Qaeda member Zacarias Moussaoui,
attempted terror camp organizer James Ujaama, New York City bridge bomb plotter
Iyman Faris, Jewish Defense League leader Irv Rubin, and White supremacist Matt
Hale. The government’s efforts have not always been successful or without contro-
versy. Terror-related actions against Internet webmaster Sami Omar al-Hussayen,
attorney Brandon Mayfield, Army Chaplain James Yee, and two Detroit “sleeper
cell” defendants failed and resulted in criticism. In the al-Hussayen case, the gov-
ernment faces litigation from an American Islamic convert who was seized as a
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“material witness” for more than 2 weeks but was never asked to testify at trial. The
ACLU maintains that scores of improper material witness seizures took place as a
means to improperly detain civilians without substantive cause. In the Detroit
“sleeper case,” charges were filed against the former federal prosecutor for miscon-
duct relating to the trial. In some other cases, the government faced criticism from
civil libertarians despite convictions or guilty pleas. In the case of Hamid and Umer
Hayat of Lodi, California, authorities faced criticism for initially suggesting an omi-
nous direct al Qaeda nexus to the case that did not exist. In the case of “American
Taliban” John Walker Lindh, prosecutors dropped most charges amid allegations
relating to rough treatment and denial of counsel while he was in custody abroad.
Lindh ultimately pled guilty to aiding the Taliban and to weapons charges on July
15, 2002, and received a 20-year sentence  (see Table 1; Cohen, 2006; Eggen, 2006;
“The Enemy Within,” 2006; Findlaw, 2006; Richey, 2006).

Another highly unusual case of an American defendant post–9/11 is that of
Adam Yahiye Gadahn, also known as Azzam the American  (see Figure 3). The
young California native was the son of a 1960s counterculture musician who grew
up on an isolated goat farm in a rural section of Riverside County. Unlike the other
cases analyzed, Gadahn is still at large. Gadahn, a Muslim convert, left the United
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Table 1
High-Profile Post–9/11 Cases Alleging Ideological Connections

to Middle East Extremism

Detainee Charge Outcome

John Walker Lindh, U.S. Aiding Taliban, weapons; Virginia Plea, 20 years, 2002
James Ujamma, U.S. Aiding al Qaeda, training; Washington Plea, 2 years, 2003
Iyman Faris, U.S. Aiding al Qaeda, bridge plot; Virginia 20 years, 2003; on appeal 
“Lackawanna Six,” U.S. Aiding al Qaeda, training; New York 7-10 years, 2003
Richard Reid, U.K. Attempted aircraft “shoe bomber”; Life, 2003

Massachusetts
Zacarias Moussaoui, Terrorist conspiracy relating to 9/11; Life, 2006

Algeria Virginia
Hamid Hayat, U.S. Aiding al Qaeda, lying to agent; On appeal of up to

California 39-year sentence, 2006
Jam’yyat Al-Islam Robberies to fund domestic terror Trial pending, 2006

Al-Saheeh (JIS), by homegrown; California
U.S./ Pakistan

Sami Al Arian, Conspiracy to aid Palestinian Plea, 57 months, 2006
Kuwait/U.S. Islamic Jihad; Florida

Adam Yahie Gadahn, Treason, material support to At large, indictment, 2006
U.S. al Qaeda; California

Lynne Stewart, U.S. Communicating with Egyptian 28 months, 2006
extremists; New York

Jose Padilla, U.S. Terror-related conspiracy; Florida Trial pending, 2007
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States in the late 1990s and by 2004 emerged as a notorious al Qaeda spokesperson
(Krikorian & Schmitt, 2006; Quan, Fischer, & Reddy, 2006). It is interesting that
among his myriad criticisms of the United States was its policy toward detainees:
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Figure 3
Adam Yahiye Gadahn Is the First American Charged With Treason

in Over One Half Century

Source: FBI.
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They have targeted civilians for assassination and kidnapping. They kidnapped any
non-Afghans they found, and shipped them off to Guantanamo or worse. Many were
handed over to the American and British-backed despotic regimes of the Islamic world,
to be brutally interrogated. (Middle East Media Research Institute [MEMRI], 2006)

If Gadahn is captured, it appears he will not be subject to the very methods he
vigorously protested. On October 11, 2006, the 28-year-old was indicted by a federal
grand jury in Orange County, California, on criminal charges. The charges of pro-
viding material support to a designated terrorist organization and aiding and abet-
ting, although newsworthy, were unremarkable. The other count, however, treason,
was historic. (Krikorian & Schmitt, 2006; Quan et al., 2006). Treason, providing aid
and comfort to an enemy, is the only modern offense whose requirements are set
forth in the Constitution. Article III provides, “Treason against the United States,
shall consist only in levying War against them, or in adhering to their Enemies, giv-
ing them Aid and Comfort,” and it establishes a heightened proof requirement (two
witnesses) to convict of that offense (U.S. Constitution, Article III, §3, Clause 1).

Today, the statutory provision for treason is found in 18 U.S.C. §2381. The sentence
upon conviction can range from a mandatory minimum of 5 years’ incarceration to
execution. Out of all federal laws, only a small number of crimes carry a possible sen-
tence of death. These include crimes where death results, major narcotics trafficking,
espionage, and treason. The requirements for a treason conviction are quite high, and
there have been fewer then 40 treason cases and only eight convictions during the
entire course of American history. Other than Gadahn, all of the notable American
betrayal cases of the post–World War II era have been prosecuted under alternative
statutes. These include FBI turncoats Robert Hanssen in 2001 and Earl Pitts in 1996,
the Walker family navy scandal in 1985, CIA mole Aldrich Ames in 1994, John Walker
Lindh in 2002, and Communists Julius and Ethel Rosenberg, who were executed in
1953. (“Famous Spies,” 2002; “Recent Spy Cases,” 2002). Federal courts have ruled
that conviction for treason requires that prosecutors satisfy four elements:

1. an overt act,
2. testimony of two witnesses (absent a courtroom confession),
3. intent to betray the country, and
4. rendering aid and comfort to an enemy. (18 U.S.C. §2381)

Of the eight convictions for treason, four involved World War II–era cases. The
earliest convictions involved two men involved in the 1794 Whiskey Rebellion upris-
ing that challenged federal taxation. Thomas Wilson Dorr was convicted for his
efforts to replace the government of Rhode Island in 1843. The last treason convic-
tion of the 18th century and the only one not to eventually result in a pardon involved
John Brown. The abolitionist was executed in 1859 after a violent raid on a federal
armory in Harpers Ferry, Virginia. The Brown case illustrated that the country need

Levin / Trials for Terrorists 211

 at SAGE Publications - Full-Text Collections on December 16, 2008 http://ccj.sagepub.comDownloaded from 

http://ccj.sagepub.com


not be in a formal state of war against a nation state for a treason charge to hold
(Quan et al., 2006).

One of the World War II–era convictions involved Hans Max Haupt, the father of one
of the Nazi saboteurs executed pursuant to the Quirin case in 1942. In 1957, President
Eisenhower commuted his sentence and had him deported to Germany. Two of those
convicted in the World War II–era cases were accused of broadcasting propaganda for
Germany and Japan. Iva Toguri D’Aquino, accused of being one of the “Tokyo Rose”
propagandists, was pardoned by President Gerald Ford in 1977 after questions about her
guilt arose. The last case involved Tomoya Kawakita, a dual citizen of the United States
and Japan, who was convicted for his role in the abuse of American POWs in 1952.
After his death sentence was commuted by the previous administration, President
Kennedy pardoned him and ordered his deportation (Quan et al., 2006).

The paucity of cases and convictions for treason demonstrates that the case against
Gadahn and other future treason defendants may not be as easy to prove as one might
think. The requirement of two court witnesses poses a significant hurdle. UCLA law
professor Eugene Volokh (2006) notes that although numerous people have witnessed
Gadahn’s threatening videos, “the ease with which videos can be doctored counsels in
favor of reading ‘Witnesses’ strictly, and if the term is so read, the treason prosecution
will require witnesses who personally saw Gadahn working in the propaganda effort”
(p. B17). If the courts hold alternatively, that only witnesses to the videos themselves
are required, Gadahn faces significant legal peril. At the time of his indictment, he
appeared in five videos that threatened and attempted to recruit Americans. Among
his statements was a warning that the streets of America would run red with blood and
a prayer for an attack on Los Angeles (MEMRI, 2006; Volokh, 2006).

Another indication that the government appears ready to charge defendants with
older, infrequently used statutes can be found in the case against Jam’yyat Al-Islam
Al-Saheeh, or the Association of True Islam (JIS). JIS is the first alleged operational
homegrown cell of domestic Islamic radicals uncovered by authorities in the
post–9/11 era. Members of JIS allegedly committed a series of 11 gas station rob-
beries as part of an effort to finance a planned terror spree targeting military facil-
ities, Jewish institutions, and Israeli targets in Southern California. The association
of native-born American Muslim converts and a Pakistani immigrant was report-
edly led by a California state prison inmate, Kevin Lamar James. Authorities found
ammunition, a bulletproof vest, a target list, an Usama bin Laden poster, and vari-
ous plans relating to the alleged plot. In addition, officials maintain that James cir-
culated a “JIS protocol” that provided a rationale for attacks and tactical information
(Harris, 2006).

Among the charges levied in the JIS case was a law first enacted in 1790 called
“seditious conspiracy.” The statute punishes conspiracies against the nation that are
planned but not executed and was initially intended for use against those seeking seces-
sion. During the past three decades, it has been used with mixed success against extrem-
ists. In 1988, the government lost a major seditious conspiracy case against 11 White
supremacist and neo-Nazi defendants, including Ku Klux Klan leader Louis Beam and
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Aryan Nations founder Richard Butler, in a trial at Fort Smith, Arkansas. The indict-
ment alleged a plot to “overthrow, put down and destroy by force the government of the
United States and work for a new Aryan Nation” (Harris, 2006; Levin, 1999).

The government fared better when the statute was used to convict 10 defendants,
including blind Sheik Omar Abdel Rahman, in 1996 for their role in various acts of
executed or planned terrorism. Among the acts alleged were rendering aid to those
who bombed the World Trade Center in 1993, killings, and plots to bomb bridges,
tunnels, and other New York landmarks. Most recently, two Portland “terror cell”
defendants, Jeffrey Battle and Patrice Lumumba, pled guilty in 2003 to seditious
conspiracy for their plot to enter Afghanistan to fight western forces there. The
charge was also levied against other alleged plotters from an amateurish group called
Sea of David in Miami in 2006 (Findlaw, 2006; Harris, 2006).

Research studies and a series of high-profile cases in civilian federal courts have
shown that traditional criminal laws are being used against suspected terrorists and
extremists with mixed results. Part of the reason for these mixed results is that the
FBI and federal prosecutors have changed their focus from post-event prosecution to
pre-event interdiction of terrorist acts (Eggen & Tate, 2005; Trac Reports, 2006). A
report by The Washington Post in 2005 revealed that the most common type of
charge in post–9/11 terrorism-related cases in which defendants pled guilty or were
convicted involved lying to investigators, followed by terrorism and national secu-
rity offenses, using illegal travel documents, and conspiracy (see Table 2). Lying to
a federal agent is a federal offense under 18 U.S.C. §1001. For conviction, the statute
requires that the government establish that a defendant

1. knowingly and willfully 
2. make a materially false, fictitious, or fraudulent statement or representation 
3. in a matter subject to the jurisdiction of the executive, legislative, or judicial branch

of the United States. (18 U.S.C. §1001; Eggen & Tate, 2005)

Another widely used set of charges was enacted in the 1990s. The charge of provid-
ing material support to terrorists or designated terrorist organizations covers a wide
variety of prohibited acts, including attendance at trainings or the performance of
routine duties for the malefactors (18 U.S.C. §2339A, B).

A 2006 study of Justice Department records by a Syracuse University–affiliated
research center found that of the 1,391 cases of international terrorism referred by
federal law enforcement to prosecutors after 9/11, 817 were declined for prosecution
for reasons including a subsequent request by investigators (117), evidence issues
(205), no chargeable federal offense (86), and other reasons (273). Another 239
cases were pending referrals, and 335 more resulted in prosecutions. Of the 335
cases sent to federal district court for criminal trials, 66 resulted in dismissal or not
guilty verdicts, 56 were still pending, and 213 resulted in convictions. The study
found the overwhelming majority of sentences were quite short, with 90 resulting in
no prison time and 91 more resulting in less than 1 year’s incarceration. Only 14
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resulted in sentences of 5 years or more. The study also revealed that in most recent
years, terrorism-related prosecutions dropped sharply, along with the length of sen-
tences. For cases commenced in the 2 years following 9/11, the median sentence was
only 28 days, compared to a median sentence of 41 months for those cases com-
menced in the 2 years prior to 9/11 (Lichtblau, 2006; Trac Reports, 2006). A subse-
quent 2007 study by the same organization found that prosecutions of international
terrorism cases in 2006 dropped 52% from 2001 levels, and 27% from the previous
year. For the four year period ending in 2006, the study found that the government
prosecuted 417 cases of domestic terrorism versus 246 international terrorism cases
(Trac Reports, 2007). In February 2007, a Department of Justice Office of the
Inspector General audit found that many of the department’s terrorism prosecution
data sets were inaccurate and that in some instances, cases with no connection to ter-
rorism were unintentionally misclassified as terrorism related. The Department of
Justice received $3.6 billion in fiscal year 2006 for counterterrorism efforts, a nearly
four-fold increase from the $737 million earmarked in 2001 (Office of the Inspector
General, 2007).
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Table 2
U.S. Federal Terrorism-Related Trials by Type of Offense Charged

Crime Number of Convictions

Lying to investigators 75
Terrorism/National security 46
Travel documents 30
Conspiracy 29
Racketeering 27
Immigration 22
Firearms 21
Food and drugs 8
Bank fraud 6
Public health 6
Mail fraud 5
Other 5
Foreign relations 4
Identity fraud 4
Explosives 3
Trafficking in contraband 3
Treason/Sedition 3
Financial crimes 2
Stolen property 2
Tax code 2
Customs 1
Forgery 1
Total cases 330

Source: Eggen & Tate (2005).
Note: Some individuals were convicted of more than one type of crime.
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As the effort against terrorism enters a new phase, it appears that the government
will use a variety of tools to prosecute suspected terrorists. First, civilian courts will be
used in most cases, but Congress has allowed military tribunals to adjudicate trials of
various suspected foreign al Qaeda terrorists. The government has also demonstrated
a willingness to use a wide variety of statutes to charge defendants, including 

18 U.S.C. §1001 (lying to a federal agent),
18 U.S.C. §2332a (use of weapons of mass destruction),
18 U.S.C. §371 (conspiracies against the United States),
18 U.S.C. §844 (explosives),
18 U.S.C. §2332b (acts of terrorism transcending national boundaries),
18 U.S.C. §2339A (providing material support to terrorists),
18 U.S.C. §2339B (providing material support to designated terrorist organizations,
18 U.S.C. §2384 (seditious conspiracy), and
50 U.S.C. §1705 (b) (providing contribution of funds, goods, or services to terrorists). 

Conclusion: Present and Future Choices

The president’s efforts to expand executive power gained him wide-ranging but only
temporary authority to detain suspected terrorists without regard to traditional protocols.

By 2006, the administration was forced to conform to the requirements of both
Congress and the courts. In doing so, it sought to implement its counterterror legal strat-
egy by working with Congress to craft compromise legislation pertaining to foreign
nationals and by making greater use of a broad array of federal laws. In particular, fed-
eral prosecutors and investigators used criminal statutes as much to prevent terrorists
acts as to punish them. The outcome of this strategy is that many cases do not go to trial,
and most of those that do result in light sentences. The MCA gave the president wide-
ranging authority to indefinitely detain foreign nationals but placed narrow limits on the
government with respect to interrogation techniques and tribunal procedures.

The appropriate role of the criminal justice system in combating terrorism remains the
subject of significant discussion among jurists and scholars. U.S. District Court Judge
William Young explained in his sentencing of convicted shoe-bomb plotter Richard Reid
that the criminal laws remain a potent tool, even in this new era of terrorism:

You are not an enemy combatant. You are a terrorist. You are not a soldier in any war.
You are a terrorist. To give you that reference, to call you a soldier gives you far too
much stature. Whether it is the officers of government who do it, or your attorney who
does it, or that happens to be your view, you are a terrorist. And we do not negotiate
with terrorists. We do not treat with terrorists. We do not sign documents with terror-
ists. We hunt them down one by one and bring them to justice. So war talk is way out
of line in this court. You’re a big fellow. But you’re not that big. You’re no warrior. I
know warriors. You are a terrorist. A species of criminal guilty of multiple attempted
murders. (Cohen, 2006)

Levin / Trials for Terrorists 215

 at SAGE Publications - Full-Text Collections on December 16, 2008 http://ccj.sagepub.comDownloaded from 

http://ccj.sagepub.com


Despite Supreme Court setbacks, John Yoo still warns about the danger of
reliance on law enforcement and the criminal justice system in America’s efforts
against terrorism:

If 9/11 started a war between the United States and al Qaeda, the United States can
employ its war powers to kill enemy operatives and their leaders, detain them without
trial until the end of the conflict, interrogate them without lawyers or Miranda protec-
tions, and try them without civilian juries. (Yoo, 2006, p. 3)

Yoo’s controversial position gained partial acceptance with the passage of the MCA,
at least with regard to foreign nationals. Yale law professor Bruce Ackerman argues
that although terrorism is distinct from war, the evolving methods of mass terrorism
nonetheless warrant clear, expanded executive powers on a temporary emergency
basis not only to prevent devastating attacks but also to forestall a creeping erosion
of civil liberties over time. (Ackerman, 2006)

One thing is certain: There is likely to be an ongoing recalibration of the protec-
tion of civil liberties on one hand and the expansion of prosecutorial authority on the
other as both new threats and governmental abuses come to light. Moreover, the
emergence of homegrown terrorists may blur the current bifurcated legal distinctions
that currently exist between American citizens and foreign nationals. Newsweek foreign
affairs analyst Fareed Zakaria cautions that achieving this elusive balance is impor-
tant not only morally but for the practical effect of maintaining the cooperation of
those most able to expose would-be terrorists:

It is a matter of reaching into communities. The best sources of intelligence on jihadi cells
have tended to come from within localities and neighborhoods. This information has
probably been more useful than any we have obtained from waterboarding or sleep depri-
vation. . . . In its campaign against terror groups, the United States must summon all the
strength and skills it can muster. But perhaps our most potent weapons are the sense
people around the world have had that the United States is an exemplar of rights and lib-
erties and that it lives by those principles even under storm and stress. (Zakaria, 2006)
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