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US hate crime legislation: a
legal model to avoid in
Australia
Jo Morgan
PhD candidate, Department of Social Work, Social Policy and Sociology, University of
Sydney

Abstract
Analysis of US hate crime legislation reveals a significant overall trend involv-
ing: (1) the inclusion of a notion of hate motivation on the part of the offender;
(2) the provision for enhanced penalties; and (3) the identification of particular
victimized groups who are listed in state and federal hate crime statutes.
Whether or not a person is recognized as a hate crime victim in US statutes
has been shown to be heavily influenced by the strength of social movements
based on politicized identities. It is argued that this alignment problematizes
the position of victims who are the targets of hate crimes yet who fail to orga-
nize on the basis of identity politics, lack political clout, have insufficient moral
status, or who see hate crime legislation as an ineffective way of dealing with
their particular concerns. This paper examines the barriers to achieving hate
crime victim status for persons who are targeted because of their occupations
or sexual orientation. The specific examples I will use are doctors and other
workers in abortion clinics, sex workers and paedophiles. These widely dis-
parate groups have been selected as examples to highlight some of the moral
status, politicized identity and social movement and lobbying strength issues
that are currently involved in being recognized as a victim of hate in the US. It
is argued that Australia should not proceed down the track of introducing hate
crime legislation. Hate crime legislation is the source of serious social disquiet
and acrimony in the US. There are inequities built into the alignment between
proving hate intent and the enhanced penalty approach that involve giving
higher symbolic status to some bodies and not others. As the experience in
the US shows, this has a dangerous potential to undermine social cohesion
and community faith in equality before the law as well as creating a breeding
ground of resentment.

Keywords: abortion, hate crimes, identity politics, paedophiles, sex workers,
social movements
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Introduction
The 1990s have seen a rush in the US to criminalize hate-motivated actions
carried out against persons or property. This trend owes a significant debt
to the difficulties involved in stifling hate speech, which vilifies minority
groups, given the sanctity of ‘free speech’ under the First Amendment of the
US Constitution. The criminalization of hate-motivated actions has
involved three significant and interrelated trends. First, by the beginning of
1999, 43 states (including the District of Columbia) had enacted hate crime
statutes which have involved determining the mental intent, or mens rea, of
the offender in the form of actions which are ‘because of hate, motivated by
hate or bias, involve a racial animus or a deliberate selection of the victim
due to hate’ (Lawrence, 1999: 178–89). Second, with the exception of
Texas and Utah, determining a mens rea of hate on the part of the perpe-
trator has gone hand in hand with delineating the characteristics of particu-
lar victim groups who are recognized as being specific targets of that hate.
Statutes are thus generally phrased in a way that indicates that an offender
has been motivated by a particular kind of hate. Whereas 41 states have
identified racially motivated hate, coverage of other groups has been more
patchy. For example, 40 states have identified hatred of a religious group,
22 hatred of sexual orientation, 22 hatred of gender, 19 hatred of persons
with a disability, eight hatred based on age and only four have recognized
hate-motivated crimes based on political affiliation (Lawrence, 1999:
178–89).

The third and final trend has seen a total of 25 states determining hate
crimes to be more heinous than others and thus deserving of additional
punishment. The logic here is said to be similar to the logic that punishes
murder more severely than manslaughter due to the differences in intent.
(Indeed, the additional prosecution duty involved in proving a hate intent
on the part of the offender seems to place an extra burden on the state to
no real purpose if extra penalties do not apply.) This has resulted in statutes
and related provisions being enacted that have legitimized either elevating
the degree felony of the crime and/or imposing longer gaol sentences or
penalties for such crimes. Vermont’s statute, for example, doubles the max-
imum gaol time allowable for a person convicted of hate crimes against vic-
tim groups recognized in that state (Jacobs and Potter, 1997: 7). With the
exception of Kentucky, all states allowing for enhanced penalties have iden-
tified the specific victim groups that attract these extra penalties (Lawrence,
1999: 178–89).

In summary, then, the major trend in US hate crime legislation to date
has been the establishment of a mens rea of hate by an offender who tar-
gets specific, legislatively recognized groups for which enhanced penalties
can or do apply. Close to 60 percent of US hate crime legislation follows
this pattern. The recently enacted Crime and Disorder Act 1998 in Britain
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also follows this pattern. This paper will offer a critique of this trend, which
will be referred to as the ‘enhanced penalty/identified groups’ strategy. I
intend to critique hate crime from the point of view of the barriers to iden-
tity formation and social movement momentum that can arise for particu-
lar groups who are targets of hate. This approach differs from most
opposition to hate crime legislation, as it is articulated in the US. Most
opposition directs itself to:

1 the inherent problems involved in establishing the mens rea of the
offender;

2 arguing that singling out hate as a motivation which deserves special
punishment is discriminatory and ignores, for example, the pernicious
social consequences flowing from crimes motivated by other emotions,
such as jealousy or greed, and;

3 that enhanced penalties for hate crimes are undermining the democratic
right to equality before the law.

In the first part of this paper, I will present the main position of propo-
nents of hate crime before outlining the linkages in the US between social
movement power and being recognized as a victim of hate in that country.
I will then proceed to examine the barriers to being recognized as victims of
hate that are experienced by some individuals as a result of their occupa-
tion and/or devalued identity. Before turning to these tasks, however, I will
begin by briefly examining the experience of hate crimes in Australia. I will
also draw attention to those features and trends within our political context
that indicate that US hate crime legislation could present itself as a future
model for legislation in Australia.

Hate crime in Australia
As a nation whose population is comprised of many different indigenous
and non-indigenous peoples, Australia has significantly advanced towards
greater social tolerance and appreciation of cultural difference over the last
few decades. Australian society generally has repudiated the history of the
recent past with its blinkered array of immigration policies that guaranteed
a ‘White Australia’ and government policies, espousing ‘assimilation’,
which resulted in generations of stolen children from indigenous families.
While considerable progress towards greater social tolerance has been
made, it is also true that crimes motivated by hate are a serious problem in
Australia today. In recent years, crimes motivated by hatred include arson
attacks on synagogues, the racist desecration of Jewish cemeteries and indi-
vidual grave sites (Eddie Mabo), murders of gay men by groups of young
men engaged in the sport of ‘poofter bashing’ and serious assaults against
minority individuals as a result of their race, sexual preference, ethnicity
and religion. Far right wing organizations responsible for racist attacks,
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such as National Action and the Australian Nationalist Movement, as well
as disaffected youth who organize around racist and homophobic beliefs
(e.g. skinheads), are all part of the Australian socio-cultural landscape.
Australia is also home to the Holocaust denier Frederick Toben of the
Adelaide Institute who was recently convicted, while on a visit to Germany,
of inciting race hate.

Both internal and international political events have been known to pre-
cipitate crimes motivated by hate in Australia. The CNN reporting of the
military conflict in Kuwait created a backlash against the Arab community
in this country, which included physical assaults against individuals. In her
maiden Parliamentary speech in 1996, Pauline Hanson warned us all we
were about to be ‘swamped by Asians’. The hysteria whipped up by the
media coverage of her and the One Nation party all resulted in significant
increases in the levels of complaints to the Anti-discrimination Board from
the Aboriginal and Asian communities alike. The findings contained in
research such as the Streetwatch Report (Cox, 1990) by the Gay and
Lesbian Rights Lobby, the report of the National Inquiry into Racist
Violence in Australia (National Inquiry into Racist Violence, 1991) and the
annual reports on anti-Semitism prepared by the Executive Council of
Australian Jewry all indicate that we have nothing to be complacent about
when it comes to criminal actions that are motivated by hate. In the recent
publication, Faces of Hate: Hate Crime in Australia, several Australian
researchers have concluded that ‘All the available evidence points to an
upsurge in the incidence of hate crime and hate speech in Australia’
(Cunneen et al., 1997: 11). How we choose to respond to hate-motivated
crimes could become a thorny issue of public policy in the future.

To date, Australia has tended to respond to prejudice and hatred directed
towards minority groups by enacting legislative codes which outlaw dis-
crimination and vilification (Jones, 1997). Australia now has both national
and state laws outlawing racial vilification. Some states, such as New South
Wales, have extended the statutes in this area and have enacted laws that
penalize acts of vilification based on homosexuality, transgender identity
and HIV status. For serious offences that incite hate, contempt or ridicule,
individuals and corporations in NSW can face heavy fines, with the former
also facing the possibility of terms of imprisonment up to six months. In the
main, however, mediation, arbitration and community education are the
major strategies – some of which are supported by legislation to combat
hate, intolerance and prejudice – that are pursued within the Australian
community.

There is currently little evidence pointing towards support for proceed-
ing down the road of making hate-motivated actions a specific kind of
crime in Australia, as opposed to pursuing laws which attempt to restrict or
penalize hate speech or vilification. However, recent publications devoted to
the issue of hate crimes in Australia and academic events such as the Hate
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Crimes Conference held at the University of Sydney in late 1999 indicate an
increased and understandable level of concern about this issue. Such initia-
tives and events often reveal their own underlying alignment with identity
politics within Australia, as they do in the US. Some analysts of the prob-
lem that hate crimes present in Australia have also demonstrated, Richard
Straus argues, an uncritical acceptance that the law is a useful tool against
intolerance. Such an attitude, he contends ‘fails to provide assessment of the
ineffectiveness of legal mechanisms in fighting racism and hate crimes’
(Straus, 1998: 148).

The new world of global politics and the influence of US culture also
indicate that Australian legislators and lobby groups may become increas-
ingly susceptible to looking towards the US for solutions associated with
the criminal justice system. In recent years, Australian parliamentarians in
the Northern Territory and Western Australia have implemented new
mandatory sentencing legislation, which is ostensibly designed to promote
consistency in punishment, as well as the impression of being tough on
crime. These solutions demonstrate a congruity with relatively new, draco-
nian legal models, political rhetoric and practices that have cropped up in
the US. The influence of the US on the Australia criminal justice system can
be felt in the new language of ‘zero tolerance’ policing and ‘three strikes’
legislation – or in the case of the Northern Territory with its mandatory sen-
tencing legislation relating to designated property offences the ‘one strike
and you’re out’ catch cries – that are finding their way into both American
and Australian legal journals and critical analysis (e.g. Shichor and
Sechrest, 1996; Flynn, 1997; Cunneen, 1999). In October 1999, the NSW
Coalition Opposition promoted a new model for developing sentencing
guidelines and curtailing judicial discretion, which, as one Australian legal
commentator pointed out, was based upon ‘US style sentencing grid legis-
lation’ (Zdenkowski, 1999: 302). Another recent example of our vulnera-
bility to following legislative trends set by the US is presented by the thorny
issue of how to balance children’s rights to safety with a convicted child sex
offender’s right to integrate into the community following release from
prison. One controversial legal model, know as Megan’s Law, was intro-
duced in the state of New Jersey in 1994 following the horrific sexual
assault and murder of Megan Kanka by a man who had previously been
convicted of a serious child sex offence. Megan’s Law requires that the
immediate community be notified if a serious child sex offender moves into
the neighbourhood. Megan’s Law has sparked across US states a variety of
legislative initiatives, some of which require direct community notification,
others of which require the notification of local authorities to facilitate
monitoring of the ex-offender. Over the last year, the Queensland
Parliament has been considering introducing similar community notifica-
tion legislation in that state. New South Wales has recently adopted legisla-
tion that involves notifying local police, rather than the community, of the
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whereabouts of released offenders to assist surveillance of their activities
and whereabouts.

Finally, it is also relevant to point out that groups organized on the basis
of identity in Australia, such as gays and lesbians, have in the past looked
towards the US for instruction on how to deal with hate-based violence.
Initiatives trialled in urban centres in the US, such as San Francisco and
New York in the early 1980s, which have since been introduced here
include the Voluntary Community Street Patrol and the Whistle Project
organized by the Gay and Lesbian Anti-violence Project (Wertheimer,
1990). Gay and lesbian political activists in this country may become vul-
nerable to seeing hate crime legislation as a possible solution to the prob-
lem of violence directed against community members, especially if such
violence were to escalate and media reporting of these events met the dra-
maturgical requirements for generating a new ‘moral panic’.

There is no question that marginalized communities and groups have
every right to be concerned about their safety and that we all need to work
towards the development of effective strategies to address hate-based vio-
lence within Australia. However, we must also address these issues very
carefully and with our eyes firmly set on adopting effective strategies that
achieve long-term positive outcomes within the community. Given our
propensity for being influenced by legal precedents set by the US and the
dubious outcomes now being achieved under hate crime legislation in that
country, this paper has been written as a cautionary tale against proceeding
down the enhanced penalty/identified groups hate crimes approach to pro-
tecting special groups in Australia.

The position of proponents in the US
In the US, hate crimes are generally defined as crimes that are directed
against an individual because of their group status, real or imagined. The
reason for targeting must also be critical to an individual’s sense of identity.
As Herek states: ‘Hate crimes attack a basic part of the victims’ identity –
their sense of who they are and of the community in which they belong’
(cited in Quinn, 1997: 50). The principal argument put by supporters of the
enhanced penalty/identified group strategy is that violent actions directed at
such individuals enact a political strategy of psycho-social terrorism aimed
at achieving the silence, censorship and intimidation of the group as a
whole (Herek and Berrill, 1992; Greenawalt, 1992/3; Lawrence, 1999). The
threat conveyed by this type of hate crime thus has a symbolic value which
is considered to have particularly pernicious social effects and which needs
to be counteracted (Berk et al., 1992; Martin, 1995; Lawrence, 1999).
Lawrence, for example, argues that hate crimes inflict damage not only on
the individual but also at the community and social level and, as a result of
the greater harm they cause, ‘warrant harsher penalty than parallel crimes’
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(Lawrence, 1999: 4–5). It is also contended by hate crime supporters that
there are beneficial spin-offs to the enhanced penalty/identified group strat-
egy. Greenawalt contends that ‘having these laws on the books and prose-
cuting a few prominent cases will contribute to social attitudes against bias’
(Greenawalt, 1992/3: 626).

Social movement foundations of hate crimes
While claims that hate crimes against women and individuals belonging
to minority groups are intended to intimidate all members of that group
make intuitive sense, as well as being supported by evidence, it is clear that
this is not a sufficient condition for targeted groups to be recognized as
needing special protection under the law in the US. If this were the case,
there would be even coverage across all states of hate crimes based on gen-
der, sexual orientation, race, religion, ethnicity and so on. Other targeted
groups which are currently completely missing would also receive coverage
or, alternatively, hate crime legislation would be worded in more generic
terms to capture this type of group member targeting by offenders. Instead,
research undertaken to date has shown that the adoption of special protec-
tion hate crime legislation in the US has been heavily influenced by the pol-
itics and power of social movements (Jenness and Grattet, 1996; Jacobs and
Potter, 1998). More specifically, identity politics, whether based on race,
religion or sexual preference, has played a critical role in the criminalization
of hate, not only in the US, but also in Canada and Britain (Jenness and
Grattet, 1996; Major, 1996; Scholte, 1996; Jacobs and Potter, 1998;
Iganski, 1999).

Social movement theorists Jenness and Grattet have tested the relation-
ship between a number of socio-economic and political factors and the
enactment of hate crime legislation. The factors they tested include eco-
nomic vitality, social cohesion, the strength of political commitment to
women’s rights and minority rights and various structural contradictions
such as wealth disparities, rates of violent crime, urbanization and migra-
tion pressures. They could find no correlation between any of these poten-
tially explanatory factors and a propensity or otherwise to adopt hate crime
legislation. Instead, what appears to be critical is a combination of:

1 the internal determinants and strengths of social movements;
2 media coverage, especially around so-called ‘triggering events’;
3 the political opportunities that are created for politicians wanting to

appear responsive to their constituents, and;
4 the tendency for already existing models of hate crime to set the standard

for new legislation (Jenness and Grattet, 1996).

Research in the US demonstrates that socially recognized hate crimes per-
sistently receive more media and community attention than other sorts of

Morgan: US hate crime legislation 31

Morgan  21/1/2002  3:30 pm  Page 31

 at SAGE Publications - Full-Text Collections on December 16, 2008 http://jos.sagepub.comDownloaded from 

http://jos.sagepub.com


criminal acts (Chermak, 1995: 54–5). Between 1985 and 1993, the number
of newspaper articles devoted to hate crimes nationwide in the US increased
from 11 to over 1000 (Jacobs and Potter, 1998: 4).

Jacobs and Potter, who are critics of enhanced penalty legislation, have
highlighted the extent to which these initiatives have been driven by social
movements based on a fractured and balkanizing form of identity politics
arising from the civil rights movements of the 1960s (Jacobs and Potter,
1998). The organization and lobbying strength of the social movements
driving hate crime reform, they argue, is premised on an exclusionary poli-
tics of identity that seeks to ascribe a higher symbolic status to some bod-
ies at the cost of devaluing others (Jacobs and Potter, 1997, 1998). As such,
they have the potential to challenge social cohesiveness because of their ten-
dency to undermine the good will of citizens towards each other and our
common interest in justice and equal treatment under the law.

Competition to ‘be counted’ and the political clout required to be
counted has not only frozen out disorganized groups and individuals that
experience hate crime, it has also led to in-fighting between social move-
ments in the US. Feminist activists, for example, were outraged by the tac-
tics of the 60 or so coalition groups involved in lobbying for the 1990
Federal Hate Crimes Statistics Act. This coalition successfully froze out
women’s organizations because of fears that their statistics would be
swamped into insignificance if women’s experience of rape were to be
counted as a hate crime (Martin, 1995; Ault, 1997). As a result, there now
exists the eyebrow-raising anomaly in the US whereby gender bias is not
recognized for the purposes of counting federal hate crime statistics, but
rape itself is recognized as a form that a hate crime can take if it happens
to you because you are gay, lesbian, Jewish or black (Pendo, 1994).

Social movements that are highly organized and astute with respect to
the liberal democratic exigencies of lobbying and collecting statistics can
and have achieved varying degrees of success in gaining special protection
under hate crime legislation in the US. However, stigmatized and victimized
groups which are deficient in moral status claims, have inadequate founda-
tions for organizing ‘identity’ and are therefore not mobilized as a move-
ment, and/or which lack organizational strength, are being left out in the
cold. What kind of hate counts and how it gets to count as a hate crime
appears to be a highly pertinent issue when it comes to the enactment of
hate crime legislation. The US justice system, which has already been
described as being in a ‘perilous state’ by some social commentators due to
the spectre of buying justice, is increasingly splitting into a juridical hier-
archy of bodies that do and do not make the grade for the purposes either
of being recognized as targets of hate or of attracting additional penalties
for these types of crimes (Oates, 1999: 32).

While it is obvious that the lives of women, gays, Jews, Aboriginals,
transsexuals and other minority groups do not matter to those who physi-
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cally assault and murder them, it is, I would argue, quite another matter for
the judicial system itself to buy into prescribing enhanced penalties for some
offenders and not others based on the existence and relative strengths of
their respective lobby groups. Why should some bodies count symbolically
when they are bashed and not others? Why should the victim’s self-
identification with a group be the criterion for defining hate crime victims,
rather than the hate motivations of the offender who may target persons
because of characteristics that are not critical to one’s sense of identity? Will
creating symbolically protected status within hate crime legislation promote
the long-term interests of these groups if it creates resentment and resistance
from moderates, conservatives and the far right alike?

To highlight some of these concerns, I will briefly describe the hate crime
experiences of three highly marginalized groups, namely sex workers, abor-
tion clinic workers and paedophiles. None of these groups is currently iden-
tified as a specific victim of hate under US legislation. In invoking these
groups, I deliberately selected a range of bodies whose subjectively per-
ceived value can evoke feelings ranging from strong loyalty to outright hos-
tility. I will proceed by examining their experiences of hate-motivated
crimes before looking at some of the barriers that exist to their gathering
social movement momentum and strength.

Unrecognized hate crimes based on occupation
Hate crimes that are motivated by hatred of an individual or group, as a
result of their occupational status, is a known occurrence both in the US and
in Australia. Perhaps the best-known case is presented by Timothy McVeigh
who was motivated by his extreme hatred of law enforcement officers to
blow up the FBI’s headquarters in Oklahoma City, killing 168 people in April
1995. Another occupation whose workers are highly vulnerable to hate-
motivated crimes is that of prostitution. In the US, Australia and elsewhere,
sex workers are frequent targets of hate and violence, and continue to report
extremely high rates of assault, rape and even murder (Lowman, 1992;
McClintock, 1993; Bridgett, 1998). In Australia, a recent report by the
Standing Committee on Social Issues (1996) found that some sex workers
reported being raped more than 10 times on the job. A NSW-based study
found that over 70 percent of workers interviewed reported being raped
and/or physically assaulted by clients while working (Bridgett, 1998). In the
St Kilda area of Melbourne alone, four unsolved murders involving prosti-
tutes have occurred between 1990 and 1995. And, in the US, where, with the
exception of counties in the gambling state of Nevada, street- and brothel-
based prostitution remains criminalized, more prostitutes are murdered per
capital than anywhere else in the world (McClintock, 1993). While many
hate crimes against sex workers are the handiwork of deranged individuals
intent on helping police ‘clean up the streets’, some illicit activities are quite
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highly organized (Pheterson, 1993: 56). Citizens have been known, for
example, to launch themselves into vigilante activities that include directly
intimidating and accosting sex workers soliciting clients on the streets in their
neighbourhoods (Lowman, 1992).

The issue of how extreme, as well as organized, occupation-based hate
can get is highlighted by the case of abortion clinic workers. In the US over
the last few decades, persons employed in abortion clinics have become
high-profile victims of hate from religious extremists. Increasing levels of
violence perpetrated by fanatical right to lifers in the US against abortion
clinics and abortion clinic workers have led at least one analyst in that
country to argue that it is a critical indicator of America’s descent on the
slippery slope into anarchy (Kreyche, 1994). In general, violence against
abortion clinics and their workers in the US is a result of a highly organized
kind of hate orchestrated by organizations such as Operation Rescue. This
is quite unlike most recognized hate crimes which are committed by un-
affiliated groups of young men (Jacobs and Potter, 1997: 19). As a result of
the escalation of organized violence in recent years, abortion clinic
providers have complained that they are no longer so much in the business
of providing services for women’s reproductive health as they are in the
business of setting up security services. A plethora of measures are now
required including body guards, bulletproof vests, the installation of bullet-
proof glass, surveillance cameras and metal detector systems (Lowther,
1995: 24). Self-named ‘pro-life’ activists are frequently flown around the
country to train protesters in tactics of sabotage, arson and intimidation.1

In the past 10 years, anti-abortion extremists have been responsible for over
600 separate hate crimes involving US clinics ranging from death threats,
arson, bombings, assault, kidnapping, invasions and burglary to murder
(Ireland, 1994). At least seven abortion clinic workers have been shot to
death since 1993 and the violence has spread to Canada where two doctors
have been shot and seriously wounded (Fennell, 1995). Ten clinics have
reported receiving letters falsely claiming to contain anthrax spores
(Rovner, 1998). The level of organization behind these activities is high-
lighted by the successful use in 1994 by the National Organization of
Women (NOW) of federal anti-racketeering legislation to secure convic-
tions against a number of its ringleaders. This did not initially thwart the
use of the Internet by these groups to stir up hate. The American website
‘the Nuremberg Files’ characterized abortion clinic doctors as ‘working’,
‘wounded’ or ‘fatality’. It provided not only the names of 225 doctors, but
also their home addresses and the names of their partners and children. The
name of Dr Bruce Slepian who was shot and killed at his home in 1998 is
reported to have moved from the ‘working’ to the ‘fatality’ list within 15
minutes of his being murdered. The ‘Nuremberg Files’ was finally closed
down last year after NOW initiated and won a civil suit against it in
Oregon involving damages of $100 million. This result has apparently been
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met with chagrin on the part of some First Amendment and civil rights
lawyers (Beown, 1999).

Australia, thankfully, has not experienced anything like the kind of vio-
lence that has been perpetrated against abortion clinics and abortion clinic
workers in the US. Australian culture tends to lack the kind of militant
extremism, tolerance for vigilantism, disdain for the rule of law and reli-
gious zealotry that is typically involved in these kinds of violent actions. As
a result, protest against abortion clinics in this country has largely been con-
fined to legal activities, such as those adopted by the protesters outside of
an inner city Sydney clinic who hold up placards expressing their opposi-
tion to a woman’s right to choice. Nonetheless, it is true that Australia, like
every other western industrialized country, has its share of anti-abortion
activists who are prepared to engage in illegal activities to promote their
cause. In the late 1980s, Barry Wilde, former Labor MP for Parramatta,
claimed he had lost his seat in Parliament following a campaign of harass-
ment directed against his family and his campaign workers by anti-abortion
groups (Garcia, 1988). In 1989, a number of women who had abortions at
Westmead hospital in Sydney received a barrage of hate mail from an
unidentified source – the Australian Right to Life denied any involvement
in this campaign (Sydney Morning Herald, 5 July 1989). In Western
Australia, in 1998, pro-life activists broke into a Perth clinic and stole
patient records in an attempt to have them charged under the criminal code
(Reardon, 1998).

In the context of this debate, it should also be noted that alliances
between extremist far right groups can and have been created between the
US and Australia in the past. Right wing groups in Australia have at times
demonstrated a worrying willingness to develop international links with
extremist groups and to even adopt tried and proven political strategies and
tactics (such as wedge politics) that have become a not uncommon feature
of politics in the US. In 1994, Dr Wilke of the International Right to Life
Federation visited these shores for a two-day conference to impart infor-
mation on the US success in the battle against the operation of abortion
clinics. In the lead up to a recent federal election, the Australian Christian
Coalition (in a move that copy-catted Christian Right activists in the US)
indicated it would poll all candidates for their views on a range of con-
tentious issues including homosexuality and abortion (Brough, 1995).
Following the Port Arthur massacre and the national gun buy back, the
Firearms Owners Association posted the names and addresses (complete
with photographs of premises) of several anti-gun politicians and members
of gun control lobby groups on its Internet site (Sydney Morning Herald,
17 April 1999). The new highways for hate being opened up by cyberspace
and the global community unfortunately indicate that there is no room to
be complacent about the possibility of hate crimes against abortion clinic
workers within Australia sometime in the future.2
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Unrecognized hate crimes based on identity
Perhaps of all classes of persons within the US and western societies gener-
ally, paedophiles (defined here in narrow terms as dangerous strangers or
acquaintances rather than incestuous relatives) are the outcasts of outcasts.
The stigma attached to men who have an erotic attraction to biological
children and who pursue sexual contact with them is so great that it has led
to some debate amongst cultural theorists as to the scapegoating function
they provide. Hence, we find Priestley comparing the contemporary position
of the paedophile with the estranged position of witches during the Medieval
Ages (Priestley, 1980). Wilson and Cox, in their study of 180 men who
belonged to a London paedophile support group, indicated that ‘there does
seem to be something irrational in the extent of our hostility towards the
unfortunate paedophile’ (Wilson and Cox, 1983: 7). James Kincaid strikes a
similar tone in his investigation of the dominant discourse of child molesta-
tion and popular culture in the US when he suggests that the paedophile ‘is
the place where a host of current revulsions are relieved; it is perhaps our
most frequented cultural and linguistic toilet’ (Kincaid, 1998: 88).

Musings aside as to their cultural functions (which are premised on a
highly contentious undervaluing of the experiences of children who have
been molested and/or violently sexually assaulted), it is clear that commu-
nity tolerance of paedophiles is at an all-time low across the western world.
They have become the pariahs of society and once identified have become
high-risk targets of vigilante activities involving death threats, arson, stake
outs, tyre slashing, physical assaults and murder. Community notification
requirements designed to protect children in the United States have been
criticized for encouraging a form of widespread lawlessness in the commu-
nity that affects not only the convicted sex offender but also his relatives
(Martone, 1995; Steinbock, 1995). The Internet has also become a vehicle
for community notification with at least two sites being set up which posted
the names, aliases and sometimes the addresses of convicted child sex
offenders in parts of the US (Kincaid, 1998: 93). In 1997, a convicted child
sex offender required police protection to get away after being besieged on
Stirling estate in England by more than 50 women chanting ‘beast out’,
‘beast out’ (The Times, 11 January 1997). More recently in the UK, fol-
lowing the child sex murder of eight-year-old Sarah Payne in July 2000, the
tabloid paper News of the World printed the photographs of 48 convicted
paedophiles in an attempt to warn communities of who to watch out for.
This act resulted in the community besieging of Iain Armstrong, who was
unable to convince the crowd gathered around his house that he was not
one of the men identified in the newspaper until he handed out his passport
and driver’s licence. To date, the photographs in the News of the World
have been linked with five nights of rioting outside of private residences and
the suicide of a convicted paedophile in Manchester.
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Australia has recently demonstrated that it is no more tolerant of pae-
dophiles than anyone else in the world. The community besieging of John
Lewthwaite, upon release on parole to a house across the road from a
school in the Sydney suburb of Waterloo, was clearly affected by fears
regarding the paedophilic tendencies that led him to murder a five-year-old
child over 25 years ago. The newly established Australia website,
www.crimenet.com.au, identifies ‘paedophiles’ as a specific category for
convicted criminals which people can investigate for a $6.60 fee. The direc-
tor of CrimeNet, Ken Schultz, advises that he does not condone vigilantism
and visitors to the site have to agree to terms and conditions, which include
not using the acquired information to stalk or harass, physically harm any-
one or violate any laws. In South Australia, the Movement Against Kindred
Offenders (which has an Internet site at www.mako.org.au) indicates that
it has notified over 50 communities across Australia of the whereabouts of
known paedophiles.

In the US, hatred of paedophiles has become a source of fantasy because
of the intensity of emotions it provokes and the inadequacies of the
legal/therapeutic/treatment systems that deal with offenders. In Fatal
Convictions, a recently published piece of US fiction, a serial killer stalks
and ritualistically murders six convicted paedophiles by shooting them in
the face, carving insignia into their chests and repeatedly stabbing them
(Geller, 1996). Claire Reeves, founder of Mothers Against Sexual Abuse,
found it necessary to add this proviso to her recommendation of the book,
Fatal Convictions (Geller, 1996) – ‘Fatal Convictions should come with a
warning sign reading: FOR PERSONAL USE ONLY; DO NOT ACT ON
YOUR FANTASY’. This kind of advice was not heeded by the underworld
professional believed responsible for the ritualistic shootings in Italy earlier
this year of two members of a large paedophile ring, one of whom was shot
15 times – a bullet for every year of his impending gaol sentence (Sydney
Morning Herald, 31 July 1999). Nor was it heeded by Ellie Nesler who shot
the man charged with sexually assaulting her son five times in the head in
a US courtroom in 1993. Following this incident and quite unlike normal
community responses to crimes involving murder, T-shirts and bumper
stickers were soon being sold displaying the message ‘Nice shooting Ellie’
(Kincaid, 1998: 193–5).

It is clear that some crimes against paedophiles are more appropriately
viewed as crimes of passion, rather than as a kind of hate crime where rel-
atives of the victims or the victims themselves are concerned. However, this
distinction does not hold sway with respect to persons who target pae-
dophiles after becoming aware of their presence in the neighbourhood
under community notification orders – whether these are promulgated by
the authorities or by vigilante groups via the Internet. While one would
want to distinguish between the real fears of parents to protect their
children from the type of fear and hate that drives racist behaviours, crime
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legislation that focuses solely on the issue of the mental state of the offender
cannot recognize this nuance. Hate is hate. On this level, it does not matter
if your hate-motivated crime is seen to have a legitimate social purpose by
the wider community or not.

Identity barriers to achieving hate crime victim
status
Clearly, sex workers, abortion clinic workers and paedophiles can fulfil the
basic definitional criteria of what it takes to be a hate crime victim. They
are targeted for what they are and this targeting, particularly for abortion
clinic workers and paedophiles, is intended to intimidate the group as a
whole. (Indeed, the violence perpetrated against abortion clinic workers not
only threatens workers and the women trying to use those services, it also
constitutes a direct attack on women’s rights to reproductive health gener-
ally.) Yet, these marginalized groups face serious barriers to harnessing the
political influence that is required to be recognized as hate crime victims in
the US. These barriers largely arise from problems embedded in the forma-
tion of politicized identity and the dynamics of social movements.

Over the last few decades, analysts have ascribed the rise of identity pol-
itics to a variety of causes. These include:

1 an attempt to reformulate ‘belonging’ in the wake of the dismantling of
older forms of community and family;

2 a fragmentation of the civil rights agenda of the 1960s;
3 a structuring of identity by commodifying forces of capitalism, and;
4 an attempt by marginalized groups to secure the political and civil rights

promised, but not delivered, by the liberal democratic doctrine of the
hypothesized sovereign individual – this sovereign individual who, when
one scratches the surface, is too often garbed in the clothing of white,
male, heterosexual and middle class privilege.

Illuminating accounts of identity politics have come from theorists who
have delved into their psycho-social foundations using Nietzsche’s concept
of ‘ressentiment’ (‘the moralizing revenge of the powerless’) and the notion
of ‘wounded attachment’ (Connolly, 1991: 78–81; Brown, 1995: 66).
Analysts of identity politics argue that aspects of identity (being black,
Jewish, female, working class, etc.) become politicized in response to
injuries that are sustained in a world in which unequal treatment is, accord-
ing to the liberal political philosophies underpinning western democracies,
supposedly illegitimate.

The interface between injured identity and the rights of the sovereign
subject usefully highlights some of the limitations to politicized identity for-
mation faced by sex workers, abortion clinic workers and paedophiles. The
evidence would have it that the psychological and physical wounds that we
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incur in our early, more vulnerable years, and that are based on differences
in embodiment, belief systems and/or awareness of our non-heterosexual
orientation, have the potential to resonate throughout our lives. However,
injuries experienced for the first time when we are adults as a result of our
occupational status do not appear to have the same wounding effects or
politicizing impact. Occupational status provides fragile grounds for
injured identity formation. Our sense of self is not routinely invested in our
occupational status in the same way that our gender or race is, for instance.
We make choices around our careers and occupations in a way that we are
not able to do when it comes to other, more integral, aspects of ourselves.

An additional systemic barrier to the politicization of identity based on
occupation arises from the fact that the legitimacy claims of liberal capital-
ism are not tied to constitutional guarantees regarding the right to work or
the right to safety at work, per se. Liberal capitalist democracies do not
themselves articulate a political ideology which can serve as a springboard
for protest based on a politicized work identity which extends beyond the
parameters of labour relations. This probably has implications, as Brown
has pointed out, for class-based identity politics generally in the US (Brown,
1995: 61). The lack of a ‘rights’ agenda also has application in the case of
paedophiles. While paedophiles no doubt experience some kind of injury to
their identity because of social stigma, their activities have correctly been
criminalized. Consequently, they have no ‘rights claim’ which can evoke
either the language of entitlement or the emotional prerequisites of moral
outrage that traditionally drive identity politics.

Social movement barriers to achieving hate crime
victim status

A number of prostitutes’ rights organizations were established in the 1970s
and 1980s in the US, Australia and other countries to pursue an agenda of
decriminalization. One of their primary goals was to redefine prostitution
as a form of work that necessitated a civil rights and occupational health
and safety frame of reference (Jenness, 1990). While having some success
during the 1970s and early 1980s in challenging the ‘sex as sin’ discourse,
prostitution, both brothel-based and street soliciting, is still illegal in the
US. The limited progress that was achieved received a decided setback in the
mid to late 1980s as a result of the AIDS crisis. Restrictive and punitive
legislation targeting sex workers, including compulsory testing and quaran-
tining, is currently on the increase (Irvine, 1998/9).

There is a stark contrast in the US between the lack of social controls
imposed on the gay community, despite its HIV infection rates, compared
to the controls placed on sex workers in that country. This fact alone speaks
volumes about the perceived, but unproven, threat of sex workers to the
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heterosexual male community and the enormous success of the gay move-
ment to activate around its identity and to gain real political clout.
Ultimately, this difference demonstrates the stark inability of sex workers to
organize to protect their rights and to express solidarity as a social move-
ment based on their occupational identity. The political scapegoating of sex
workers has not been helped by the conflicting attitudes of feminism to its
cause with the polarizing tendency between sex work as an occupational
issue and prostitution as a form of capitalistic, patriarchal oppression of
women (Pheterson, 1993). This ambivalence has undermined the ability of
sex workers to express solidarity and draw support from the wider feminist
critique of violence against women. As one female sex worker put it: ‘I’d
rather walk any street in the middle of the night than face a group of fem-
inists’ (Pheterson, 1993: 58).

The policy response in Australia to the HIV crisis and the sex industry
has thankfully been much more progressive with state governments moving
in the direction of decriminalizing and licensing brothel-based sex work,
promulgating safe sex messages and providing non-discriminatory sexual
health care. This does not mean that sex workers have not been subjected
to other forms of indignity and judicial violence in Australia as evidenced
by recent court decisions in Victoria at both the precedent-setting Supreme
Court and lower court levels. There, men convicted of sexual assault have
received reduced sentences because their victims were sex workers.
According to the erroneous reasoning of several male judges, prostitutes are
somehow less psychologically harmed by rape than the average chaste
woman (Scutt, 1993).

Unlike sex workers who can and have organized to protect their interests
on the basis of their occupational identity (albeit with limited success), the
right of abortion clinic workers to safety in the US (and Australia) is set
within a wider context of the social movement surrounding women’s con-
trol over their own bodies and their right to access safe, medical abortions.
In social movement theory terms, the master frame reference of ‘a woman’s
right to choose’ offers limited scope for the domain expansion required to
identify clinic workers as victims of hate crimes (Jenness, 1995). Stable
identity formation by staff at clinics as abortion clinic workers is a highly
problematic proposition, even should they desire to organize on this basis,
as it could lead and has led to direct physical assault and murder. Being tar-
geted by religious extremists by name and address is a different proposition,
I would argue, to being black, white, gay, lesbian, Chinese or transgendered
and being, as it is euphemistically put, ‘in the wrong place at the wrong
time’. Personal safety fears combined with issues such as the personal ethics
of physicians, diminished remuneration, declining social status and the
stigma attached within the medical profession itself to doctors willing to
perform abortions are resulting in clinics finding it increasingly difficult to
find doctors willing to work (Denfield, 1995: 272). The shooting of clinic
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doctors is an extreme indication that the status shields that normally oper-
ate to protect professionals from the negative judgements of others are no
longer working effectively for clinic workers (Hochschild, 1983).

In addition to the occupational-based identity formation difficulties pre-
sented to abortion clinic workers, feminists’ efforts to protect women’s right
to access medical abortions, as secured by Roe v. Wade, are currently under
serious threat in the US. There is little if any surplus energy to take up lob-
bying for a hate crimes victim campaign given the undermining of basic
choice rights. The US Congress is now considering the Partial Birth
Abortion Act, which criminalizes a particular abortion procedure known as
dilation and extraction (D&X). Within a three-year period, 30 states have
followed suit with states like Missouri expanding the parameters of abor-
tion criminality to include the death of any foetus that is outside or partially
outside the uterus (Charatan, 1999). The ability of the American Medical
Association (AMA) to defend the professional interests of doctors perform-
ing abortions has been seriously compromised by its official support of the
federal legislation on D&X. While the AMA did contact doctors on the
Nuremberg Files ‘hit list’ and facilitated contact with federal protection
agents, a recent editorial in the Journal of the American Medical
Association expressed the view that abortion ‘is killing – regardless of the
length or stage of gestation’ (Rovner, 1998; Benshoof et al., 1999: 23). This
suggests that doctors performing abortions in the US may not even be guar-
anteed the support of their professional representative body in a campaign
to be included as victims under hate crime legislation should they wish to
secure such status.

While sexual orientation is currently recognized as a basis for hate-
motivated crime in 22 of the 42 US state hate crime statutes, it surely comes
as no surprise to discover that definitions of sexual orientation contained in
this legislation do not include paedophilia. Social movements based on sex-
ual orientation are not rushing to embrace the oppression of paedophiles.
Even the queer theory project, which seeks to destabilize identity bound-
aries, undermine the binary opposition of hetero/homosexuality and cham-
pion the practices of ‘sexual outlaws’ such as fetishists and S and M
devotees, confines itself to the legal and moral parameters of consensual
adult sex (Morgan, 1995: 31).

The personal safety of paedophiles, like abortion clinic workers, is
reliant on their remaining anonymous. This has resulted in few attempts by
paedophiles to organize as a group with a public profile. The Wilson and
Cox study of a paedophile support group conducted in the late 1970s in
London remains one of the few pieces of research on paedophiles outside of
the prison, probation and parole systems. This group was shut down in
1981 by London authorities after its president was sent to gaol for two
years on a charge of conspiracy to corrupt public morals (Wilson and Cox,
1983). It hardly needs to be stated that the absence of support from sexual
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identity or queer politics, combined with media and public hostility and an
inability to gather in public without the threat of vigilante or state-
authorized punitive action, means that paedophiles face serious obstacles to
gaining recognized status within the symbolic order of bodies that do and
do not count as targeted hate crime victims.

While I have centred my analysis in this paper on the barriers to gaining
social movement power based on politicized identity, clearly being recog-
nized as a victim of hate deserving protected legislative status is not simply
a function of these factors. One suspects there would be very little, if any,
support from the community or politicians for an offender who has bashed
or killed a convicted paedophile being sent to gaol for a longer period of
time than if she or he had assaulted any ‘average’ person. Indeed, com-
munities often seem to be satisfied when such offenders are acquitted or
receive reduced sentences. Paedophiles are not esteemed persons within
communities and the vast majority of people would consider there are
justified reasons for this. Many would question why they should, as a
group, be recognized as being worthier members of the community than
others by having crimes against them attract harsher sentencing practices.
This fact alone highlights the variability of community attitudes to justice,
which can be at odds with current trends in US hate crime legislation and
the rule of law. As Catherine Lumby observed about the contradictions
invested in this debate in the context of the imminent release of John
Lewthwaite:

If we want to lock up paedophiles and throw away the key, let’s say so openly.
Let’s pass legislation and quit pretending that all criminals are equal before the
law. (Lumby, 1999: 52)

Backlash
Despite constitutionally guaranteed rights to equal treatment under the law,
there has been widespread movement by US legislatures to criminalize hate
and to provide extra penalties for those crimes. Hate and fear of hate crimes
show all the signs of becoming the next moral panic involving the usual sus-
pect ingredients of media dramaturgical requirements, competitions to
compile statistics (you can now input your hate crime experience over the
Internet) and politicians looking for quick fixes to community concerns.
Most recently, the media have generously fed our horrified fascination with
the spectacle of suffering involved in the US murders of Matthew Shepard
(a gay man who was strung up like a scarecrow on a fence) and James Byrd
(a black man who was tied up and dragged behind a truck) – delving with
graphic and sensationalized detail into the torturing and dismembering of
their bodies. Indeed, the mutilation and desecration of bodies plays a key
role not only in attracting media attention but also in ensuring the longevity
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of public memory, as evidenced by the gruesome murders of one of our star
cultural attractions, Jack the Ripper (Caputi, 1990).

While there is no questioning the horrible deaths of Shepard and Byrd,
nonetheless I would argue that we have been given ample reason to pause
before proceeding on a crusade to enact hate crime legislation in Australia.
We are given reason to question the legitimacy of hate crime legislation when
its proponents variously describe Matthew Shepard as the ‘ideal victim’ as he
was a ‘young, white, privileged gay male’, or alternatively as the ‘middle class
college kid Americans can really relate to’ (Bull, 1999: 24; L. Meyer, 1999:
61). We should worry when the ability of the public to sympathize with Billy
Gaither relies on him being constructed as a closeted gay man who cared for
his disabled parents and who sang in the choir at the local Baptist church
(Bull, 1999: 24). The alarm bells should well and truly start ringing when
Winnie Stachelberg, political director of the Human Rights Campaign,
expresses optimism about getting the latest federal hate crime legislation
through Congress because James Byrd and Matthew Shepard represent ‘real-
life stories’ (Byrd, 1999: 968). We should be concerned not simply on behalf
of the bodies that do not present themselves in idealized forms (being ‘tar-
nished’ by the nature of their work or their sexuality) or because of the wor-
rying power of the media in this whole debate, but also because history has
shown that all social movements carry with them the germinating seeds of
their countermovements (Jenness, 1990; Snow and Benford, 1992; D. Meyer,
1996). There are dangers in using too heavy a stick (such as the law) to shift
attitudes, not the least of which is the human propensity for resistance.
Countermovement positions in the US are largely articulated in terms of free-
dom of speech and thought, but are also gathering an emotional freedom
currency in such ideas as ‘the right to hate’ (Williams, 1998: 9). Some gay
activists have started to wonder about the costs involved in the connections
between higher visibility, acrimonious public debate and the increasing mur-
der rate of gay men (Quinn, 1997: 50). It is arguable that the alignment
between identity politics and the criminalization of hate lends itself all too
readily to an agenda of left-wing fundamentalism which can be deeply
resented – a fundamentalism which is based not on a self-reflexive and unop-
pressive form of liberation, but on self-censoring in a context of a morality
that is wielded as an ideological tool (Epstein, 1995).

While the conservative backlash has had some success within the US and
to a lesser extent within Australia, it has fundamentally failed to undermine
basic community acceptance of the civil rights agenda of equal treatment
before the law. Backed up by the 1993 US Supreme Court decision on hate
crime (Wisconsin v. Mitchell, 113 Supreme Court 2194), hate crime legisla-
tion that supposedly protects special groups, with its logic of securing heav-
ier penalties for perpetrators, may yet succeed in undermining community
tolerance of difference where racists, bigots, homophobes and misogynists
have not.
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Conclusion
Advocates of the enhanced penalty/identified groups hate crimes strategy
have justified their campaigns on the basis that violence against some indi-
viduals is intended to intimidate the group as a whole and therefore
deserves special juridical consideration. Pursuing campaigns for hate crime
victim status has, however, involved turning a blind eye to the practical exi-
gencies involved in flexing political muscle within liberal democratic sys-
tems. The end result has been varying degrees of success or complete failure
for groups that are targets of hate based on their capacities to develop
politicized identities and social movement strength. Anti-vilification and
discrimination legislation in this country currently provides citizens with
avenues for pursuing claims against racists and other bigots without bring-
ing in the problems of proving a mens rea of hate and undermining social
justice by providing for enhanced penalties. If hate crime legislation is to be
pursued at all in Australia (which is very much open to debate given the
additional burden it places on the Crown to prove hate intent to no real
purpose if additional penalties do not apply), the sole, determinative factor
should be the issue of motivation or intent on the part of the offender, not
whether they have targeted a member of a group that has recognized victim
status under legislation.

Proponents have also argued that hate crime legislation could contribute
to reshaping attitudes against bias. Current evidence from the US, however,
indicates that it is contributing to a backlash against political correctness
whose full consequences may yet have to be realized. The divisiveness of the
debate indicates that hate crime legislation has the potential to undermine
the ‘bonds of social solidarity’ that Durkheim argued were an outcome of
a society’s common interest in securing justice (Durkheim, 1984: 63).

Rejecting the establishment of specific hate crime laws, which is neces-
sarily tied to identifying the bodies of victims and/or proving hate intent,
does not mean turning one’s back on the specific characteristics of these
crimes that often make them so horrifying. Research indicates that hate
crimes, as they are commonly understood, are often more vicious and lethal
than attacks that are not motivated by prejudice (Pendo, 1994: 160). No
doubt this is a direct outcome of the fact that the majority of these acts are
committed by groups of young men against a single victim in ritualistic pat-
terns based on a threatened masculinity. The generic criminal code currently
seeks redress for the seriousness of offences, on a case-by-case basis, by
varying the degree of felony of the crime. If current guidelines for consider-
ing the seriousness of offences fail to capture the singular characteristics of
these kind of cowardly attacks, then this is where, I would argue, the reform
agenda lies – not in the enactment of specific hate crime legislation. The
reform agenda should not be confined to the legal realm in Australia. It
should also include educative strategies to reduce prejudice, interrogate
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aggressive masculinity and address peer rituals that involve violence or stig-
matizing shaming. Young men in particular should be provided with more
information about peer pressure, group dynamics and the dangers of con-
formity. This could occur not only through schools, but also through com-
munity justice initiatives, such as the restorative justice conferencing events
administered by the NSW Juvenile Justice Department, which are endeav-
ouring to divert young people involved in minor offences away from the
criminal justice system. These strategies are more consistent with an
approach that problematizes the behaviours of the perpetrators involved in
these kind of crimes, rather than the worthiness or otherwise of the victim.

Notes
I would like to thank the three anonymous referees of this paper.

1 The political agenda of the Right to Life with respect to controlling women’s
bodies rather than nurturing and caring for children has been recently high-
lighted by research which concluded that those states in the US with the strongest
anti-abortion legislation spend the least on vulnerable children and are the least
likely to criminalize the battering of pregnant women leading to miscarriage
(Claiborne, 1999.)

2 This article was written and accepted for publication before Australia tragically
joined the elite club of nations in which a staff member associated with the pro-
vision of abortion services has been murdered. The unarmed security guard
Steven Rogers was shot and killed outside the Fertility Control Clinic in East
Melbourne in July 2001. It is believed that the man responsible for this event was
planning a much larger massacre of staff and clients within the clinic.
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