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Torture and the Fifth Amendment
Torture, the Global War on Terror,
and Constitutional Values

Geoffrey R. Skoll
Buffalo State College

Over the past several years, military and intelligence personnel of the United States have
tortured captives, gained information from others’ torture of captives, or sent captives to be
tortured. Even aside from statutory law and international treaties and conventions to which the
United States is party, prohibition of torture by agents of the state is implicit in the very fabric
of U.S. political society as embodied in the Constitution, especially the Fifth Amendment. The
rights guaranteed under the Fifth Amendment derive from English common law, with its long
and venerable history. Furthermore, common-law rights and protections permeate all of
Anglo-American law. The Fifth Amendment plays a central role in these legal safeguards.
Historical and analytic accounts of both the Fifth Amendment and torture may shed light on
recent revelations of the use of torture.

Keywords: torture; constitutional; Fifth Amendment; terrorism; rights

The rack . . . [is] an engine of state, not of law.

William Blackstone. 1765-1769,
Commentaries on the Laws of England, p. 326

Torture is something only humans do. It is a purposeful activity, although the purposes
vary. Developed criminal justice systems prohibit torture and punish torturers. Systems of
law regulate torture, and many other crimes committed by individuals, reasonably, effec-
tively and efficiently. Private torture falls within the category of aggravated assault and, if
death occurs, homicide. Nevertheless, when the torturer acts on behalf of the state, com-
plexities arise.
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The English Background

The U.S. legal system was born before the United States itself, as its system of law and
jurisprudence derives from English common law. A principle departure from the English
system is the American invention of a written constitution to establish the United States.
The Constitution is the foundation of the state and of law. Even so, it owes much to English
common law, and one part of the Constitution in particular is greatly indebted to its English
forebears—the Bill of Rights, the first 10 amendments to the Constitution. The Bill of
Rights is rightly associated with individual liberty and has attained world renown for its
enunciation of that ideal. Among its protections are safeguards against torture by the state.
One part is especially pertinent—the Fifth Amendment. Recently, those safeguards seem to
have faltered. The relationship between torture and the Fifth Amendment and democratic
values is the subject of this essay.

On December 8, 2005, the Law Lords Appellate Committee of Great Britain, the high-
est legal tribunal of the United Kingdom, granted an appeal in an immigration case (A (FC)
and Others (FC) v. Secretary of State for the Home Department, 2005). A group of aliens
had been jailed as suspected terrorists, pending deportation. At issue was the government’s
admission that it had used evidence gained through torture. The appellants themselves had
not been tortured. Witnesses against them had given statements when tortured by agents of
foreign powers. The Law Lords decided that evidence gained through torture could not be
used against the appellants and so granted their appeal. In their written opinions, the Lords
summarized Anglo-American legal traditions regarding torture and coerced statements. The
decision was unanimous. All Lords wrote concurring opinions, and Lord Bingham of
Cornhill wrote the main opinion of the court.

Citing various historical and contemporary commentaries and authorities,1 Lord
Bingham began his discussion as follows.

11. It is, I think, clear that from its very earliest days the common law of England set its face firmly
against the use of torture. Its rejection of this practice was indeed hailed as a distinguishing
feature of the common law, the subject of proud claims by English jurists [see footnote 1]. . . .
That reliance was placed on sources of doubtful validity, such as chapter 39 of the Magna
Carta 1215 [citations omitted] . . . did not weaken the strength of received opinion. The
English rejection of torture was also the subject of admiring comment by foreign authorities.[2]

This rejection was contrasted with the practice prevalent in the continental states of Europe
who, seeking to discharge the strict standards of proof required by the Roman-canon models
they had adopted, came routinely to rely on confessions procured by the infliction of torture
[citations omitted]. In rejecting the use of torture, whether applied to potential defendants or
potential witnesses, the common law was moved by the cruelty of the practice as applied to those
not convicted of crime, by the inherent unreliability of confessions or evidence so procured
and by the belief that it degraded all those who lent themselves to the practice.

Lord Bingham went on to note that during the 16th and early 17th centuries the Crown
and Privy Council used torture mainly, although not exclusively, in relation to alleged
offenses against the state. The Crown used torture by issuing warrants backed by royal pre-
rogative. Its association with royal power led to its abolition before the English Civil War
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(1642-1646). One of the first acts of the Long Parliament3 in July 1641 abolished the courts
of the Star Chamber and High Commission, the sites of most judicial torture (A (FC) and
Others (FC) v. Secretary of State for the Home Department, 2005, ¶12).

In his concurrence, Lord Hope of Craighead added that the acts abolishing the royal courts
transferred all matters affecting the liberty of the subject to common-law courts. Scotland
continued to use torture until after the union of the two countries and Section 5 of the Treason
Act of 1708 (A (FC) and Others (FC) v. Secretary of State for the Home Department, 2005,
¶104). Lord Hope further related that in the time between its abolition in England and before
1708, prisoners were transferred to Scotland for torture. “‘Extraordinary rendition,’ as it is
known today, is not new. It was being practiced in England in the 17th century” (¶107).
Despite such evasions, legally sanctioned torture disappeared from the United Kingdom by
the early 18th century. The common-law prohibition became the law of the land. It is from
this tradition that the American Fifth Amendment springs.

Leonard Levy (1999), in his definitive history of the Fifth Amendment,4 explained that by
the 18th century, the American legal profession drew on the English common law, practicing
law as it was practiced in the English central courts (p. 369). Morton Horowitz’s (1977)
history of American law notes that the first Continental Congress stated that “Americans were
entitled [italics added] to the common law” (p. 4). Between the Declaration of Independence
and 1784, 11 of the colonies formally adopted the common law, and the 2 holdouts followed
after the adoption of the U.S. Constitution, Rhode Island in 1798 and Connecticut in 1818
(Horowitz, 1977, p. 4).

Common law arose in the 12th century under Henry II (1154–1189). The common law was
substantive custom encapsulated in judgments of courts of varying jurisdictions. Henry’s
justiciar, Ranulf de Glanville, gave rational codification to the practice of the king’s courts in
the treatise De Legibus et Consuetudinibus Regni Angliae. It contains the core of the common
law. It was also meant to carve out the domain of the king’s justice from that of the church,
the canon law, which had been revived through rediscovery of Roman law (Heath, 1982).
English law then developed in two increasingly divergent paths: one, the canon law based on
the Roman tradition from Justinian I (527–565), and the other, the common law.

There were several kinds of proof available in medieval England. Proof by ordeal
presumed divine intervention, but the Fourth Lateran Council of 1215 forbade clergy from
participating, thereby eliminating it as a viable option. Proof by compurgation involved the
swearing of others to the reliability of a witness. Compurgators were not liable to punishment
for perjury, and so were little more than character witnesses (Levy, 1999). Proof by battle held
too many dangers for the maintenance of peace. Therefore, Henry II sought to supersede
these older forms of proof, providing proof by evidence and the beginnings of jury trials.
Although English common law provided for torture of accused persons who refused to
plead either guilty or not guilty, it never included torture as a means to extract testimony
(Levy, 1999).

The ancient Greeks used torture, especially against slaves and especially when they were
defendants in criminal proceedings, but also when slaves were witnesses in civil litigation.
The Romans codified the use of torture. The Roman law included torture as a regular part
of the law of proof (Peters, 1985). The rationale and its refutation go back to Aristotle
(1954, Book I: C.15, 1377a): “Examination by torture is one form of evidence, to which
great weight is often attached because it is in a sense compulsory.” Nevertheless, Aristotle
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went on to qualify its reliability, saying that “evidence under torture is untrustworthy . . . so
that no trust can be placed in evidence under torture.” Possibly mindful of such reservations,
Roman codification as introduced in England contained limitations and cautions. Judicial
use of torture under the Plantagenets of England (1154-1485) is not clearly established in
the historical record.

Examinations for heresy notoriously included torture. Pope Innocent III (1198-1216) ini-
tiated a war against heresy, the terrorism of the 13th century. His reign marked a transition
in canon law. The extant system at the end of the 12th century was the accusatorial procedure,
but after Innocent, a system of inquisition replaced it. Torture was a signal feature of the
inquisitorial procedure, and Innocent issued torture warrants throughout Christendom. With
hindsight, the importance of using torture for heresy is the convergence of heresy and treason
consequent to the Reformation under the Tudors and Stuarts. Initially, Henry VIII’s
(1509-1547) Act of Supremacy in 1534 and finally the adoption of the Thirty-Nine Articles
under Elizabeth I (1558-1603) established the Church of England. During this period,
heresy and treason became intertwined. Continued strife centered on religious controversy
plagued the British state under the Stuarts, James I (1603-1625) and Charles I (1625-1649).
The Star Chamber was the main court of the monarch’s Privy Council, the highest secular
court, and the High Commission was the supreme ecclesiastical court. The Star Chamber
was bound by English common law and recognized the right against self-incrimination, but
it also recognized the king’s prerogative to override it through royal warrant (Jardine,
1837). The High Commission used the oath ex officio, which required the defendant to
answer questions, most pertinently about his or her religious beliefs.

The religious wars of the English Reformation coupled crimes of state and crimes of
conscience. Torture was one way such crimes were proved. The Glorious Revolution
(1689-1690) marked the end of the religious wars, and the Act of 1696 governing treason
trials introduced the requirement that confessions must be made willingly, without violence,
and in open court (Levy, 1999). It is thus that in the 18th century, torture died out in England,
and the crown ceased to override the common law right against self-incrimination.

American Constitutional Norms:
Self-Incrimination and Due Process

These English precedents were the precepts and principles studied by the writers of the
state and U.S. constitutions after 1776. Many of the constitutional authors were lawyers
familiar with the common law, especially expressed by authorities such as Blackstone.
Illustrative is Patrick Henry’s reading from Blackstone’s Commentaries to the Virginia
ratifying convention of the proposed federal constitution on June 20, 1788 (Schwartz, 1971,
Vol. 2, p. 809). Among the framers, lawyers and nonlawyers alike, knowledge of English
common law as expounded by Blackstone was de rigueur (Bailyn, 1967; Rutland, 1955;
Schwartz, 1977). For instance, George Mason was not a lawyer, but he was the author of
the Virginia Bill of Rights, which provided the framework for that of the United States.

In the early years of the republic, legal treatises and Supreme Court decisions are rife with
references to Blackstone. Joseph Story is exemplary. Story was an early Supreme Court
Justice (1811-1845) and Harvard Law School professor, named to the Dane chair in 1829.
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His Commentaries on the Constitution (Story, 1987) have continued to influence legal
thought into the 21st century. It was recently cited in Hamdi v. Rumsfeld (2004, p. 556).

Lest it be thought that Blackstone and his veneration of the common law faded away in
the past century, a recent decision by the Supreme Court proves the contrary. A decision
handed down May 23, 2005 set aside a death sentence because the defendant had been
shackled during the sentencing phase of the trial. In his per curiam decision, Justice Breyer
noted that shackles are permitted only by special need, saying, “This rule has deep roots in
the common law.” Breyer went on, saying, “American courts have traditionally followed
Blackstone’s ‘ancient’ English rule” (Deck v. Missouri, 2005, pp. 630-631). Furthermore,
Justice Scalia’s dissent relied on a common-law argument (pp. 664-665).

Leonard Levy (1997, pp. 854-855) listed other texts commonly found in colonial law
libraries to show that American legal tutelage and the contemporary authorities all supported
the English common-law right against self-incrimination. Many of these authorities recognized
the connection between torture and self-incrimination. Prominent among them are Lord
Chief Baron Geoffrey Gilbert’s (1756) The Law of Evidence by a Late Learned Judge;
Edward Wingate’s (1658) Maxim of Reason; Or the Reason of the Common Law; the most
widely read English law dictionary by Giles Jacob, along with his Every Man His Own
Lawyer (7th edition; Jacob, 1768); Henry Care’s (1682) English Liberties; Lord Chancellor John
Somers’s (1681) The Security of English-Men’s Lives; and the popular manual for colonial
justices of the peace, A Treatise of the Pleas of the Crown by William Hawkins (1721).

After the Declaration of Independence in 1776, the former colonies wrote state consti-
tutions. Virginia’s proved to be a model. Its section 8 provided as follows:

That in all capital or criminal prosecutions a man hath a right to demand the cause and nature
of his accusation, to be confronted with the accusers and witnesses, to call for evidence in his
favor, and to a speedy trial by an impartial jury of his vicinage, without whose unanimous
consent he cannot be found guilty, nor can he be compelled to give evidence against himself
[italics added]; that no man be deprived of his liberty except by the law of the land, or the judgment
of his peers. (Schwartz, 1971, Vol. 1, p. 235)

In the adoption debates, George Mason, framer of the Virginia Bill of Rights, answered
George Nicholas’s fear that the Bill “provided no security against torture,” replying, “The
worthy gentleman was mistaken in his assertion that the bill of rights did not prohibit torture;
for that one clause expressly provided that no man can give evidence against himself” (Eliot,
1968, Vol. 3, pp. 451–452).

Pennsylvania adopted Virginia’s section 8 in its entirety; Delaware made the self-incrimination
clause a separate section, as did Maryland; North Carolina and Vermont adopted Virginia’s
section 8; and Massachusetts modified it slightly, as did New Hampshire. Four states failed
to include the right in their constitutions: New Jersey, New York, Georgia, and South
Carolina (Levy, 1999).

The first 10 amendments to the U.S. Constitution added a Bill of Rights in 1791, after
the main Constitution had been adopted in 1789. The Fifth Amendment includes the self-
incrimination clause. Patrick Henry noted its purpose as, at least in part, to prevent torture.
He compared English common law favorably with the Roman civil law of continental
Europe, warning that without such a provision, authorities might “introduce the practice of
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France, Spain, and Germany—of torturing to extort a confession of crime” (Eliot, 1968,
Vol. 3, pp. 447-448). As states joined the union, most included the substance of the right in
their constitutions.

Lawrence Herman (1992a) has surveyed the application of the right in the 19th century
in the first part of his magisterial study. The earliest case he found was a New York case in
which a police officer threatened a suspect with hanging unless he confessed, People v.
Rankin (1807). The first case Herman cited involving actual torture was that of a slave who
confessed after being whipped by his master, State v. Clarissa (1847). Herman found no
cases in which a confession was excluded because of coercion exercised by police or other
state actors.

The U.S. Supreme Court said in Barron v. Baltimore (1833) that federal rights were not
enforceable against states. The earliest application of the federal right, after the 14th
Amendment, in a federal criminal case is 1884.5 In a capital murder case, the U.S. Supreme
Court held that confessions must be voluntary, but found no coercion or other reason to
exclude the defendant’s confession (Hopt v. People of the Territory of Utah, 1884). In 1897,
the Supreme Court invalidated a murder conviction on the grounds that a confession was
not voluntary, but there is no indication of torture in the facts of the case (Bram v. United
States, 1897). Moreover, the Court based its lengthy discussion on the common-law rule
rather than the 5th Amendment per se. In 1908, the Court took up the question of the 5th
Amendment’s applicability to states, deciding that the federal right could not be invoked
(Twining v. New Jersey, 1908).

Campaign to Civilize Police Questioning

It was not until 1936 that the U.S. Supreme Court reversed a capital murder conviction
on the grounds that the defendants’ confessions came via torture by police. The opinion by
Chief Justice Hughes recounted the facts from the dissenting opinion by Judge Griffith with
Judge Anderson concurring in the Supreme Court of Mississippi:

The crime with which these defendants, all ignorant negroes, are charged was discovered about
one o’clock p.m. on Friday, March 30, 1934. On that night one Dial, a deputy sheriff, accompa-
nied by others, came to the home of Ellington, one of the defendants, and requested him to
accompany them to the house of the deceased, and there a number of white men were gathered,
who began to accuse the defendant of the crime. Upon his denial, they seized him, and with the
participation of the deputy they hanged him by a rope to the limb of a tree, and having let him
down, they hung him again, and when he was let down the second time, and he still protested his
innocence, he was tied to a tree and whipped, and still declining to accede to the demands that
he confess, he was finally released, and he returned with some difficulty to his home, suffering
intense pain and agony. . . . A day or two thereafter the said deputy . . . arrested him, and . . .
again severely whipped the defendant, declaring he would continue the whipping until he con-
fessed, and the defendant then agreed. (Brown v. Mississippi, 1936, p. 281)

Chief Justice Hughes, writing for the Court, reversed the Mississippi courts. The opinion
relies on the due process clause of the 14th Amendment, without recourse to the self-
incrimination clause of the 5th Amendment. That is, the Court applied the common-law
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principle against self-incrimination, but not its express prohibition. Eleven years later, the
Court effectively reaffirmed that the 5th Amendment does not apply to the states in Adamson
v. California (1947). It was not until 1964 that the Court partially overruled Twining v. New
Jersey (1908) and Adamson. It held in Malloy v. Hogan (1964) that the right applied in state
proceedings, but charily and noting only a departure, not any abrupt change of course from
Twining and Adamson (Herman, 1992b, p. 499).

Between Brown v. Mississippi (1936) and Malloy v. Hogan (1964), a series of cases applied
the principle against self-incrimination. In Chambers v. Florida (1940), Justice Hugo Black
eloquently denied the state’s use of the “third degree” in his per curiam opinion. Ward v.
Texas (1942) found that confessions obtained by duress were a violation of due process, as
did Malinski v. New York (1945), Leyra v. Denno (1954), Rogers v. Richmond (1961), and
Lynumn v. Illinois (1963). It is important that the grounds were due process because the
meaning of the term hinges more on a batch of common-law principles, whereas the Fifth
Amendment is explicit in protecting anyone from being compelled to be a “witness against
himself” in a criminal case. The majority opinion in Adamson v. California (1947) was that
the due process clause “forbids compulsion to testify by fear of hurt, torture or exhaustion”
(pp. 54-55) but does not protect the accused from the state forcing him to testify against
himself. Such protections, the Court went on to say, are legal policy, not Constitutional
matters, citing Wigmore on evidence (Wigmore, 1940). John H. Wigmore was a staunch foe
of interpreting the self-incrimination clause as coming from the common law, attributing it
instead to statutory authority. Accordingly, he argued against applying this Fifth Amendment
principle to state proceedings, barring state statutory provisions. He maintained that the
principle arose out of a conflict between the King’s Bench and ecclesiastical courts
(Wigmore, 1891). Even a recent text on rules of evidence follows this line of reasoning
(Tapper, 2004, pp. 445-446).

Separated by only weeks from Malloy v. Hogan (1964), the Supreme Court began to point
toward linking the Fifth and Sixth Amendments through the requirement of counsel.
Escobedo v. Illinois (1964), followed 2 years later by Miranda v. Arizona (1966), brought
defense counsel into police stations and onto the streets. By these two cases, voluntariness of
confessions became associated with access to counsel. Possibly it is the conjunction between
the right against self-incrimination and due process that leads authorities such as Eben
Moglen (1994) and John Langbein (1977) to argue that the right against self-incrimination is
part of an umbrella of due process, especially trial by jury (Langbein) and counsel (Moglen).

The due process approach is recommended less by the history than by the practice of the
criminal justice system in the 20th-century United States. During the 1920s and 1930s,
Zachariah Chafee and several others documented and railed against police use of the third
degree to extract confessions and other incriminating testimony in brutal interrogations
(Chafee, 1924, 1930; Chafee, Pollak, & Stern, 1969; Kauper, 1932). The cases cited above,
from Brown v. Mississippi in 1936 to Miranda v. Arizona (1966) 30 years later, show that
the campaign against the third degree did not turn the tide until suspects could “lawyer-up.”
As a consequence, present-day police tactics using torture or its threat become notable
exceptions. “This is not to presume that police brutality has disappeared on the streets and
in the stationhouses. But physical force is rarely, if ever used when the police are seeking
evidence that can be introduced in a trial” (Skolnick, 2004, p. 117). Because the presence
of an attorney typically ends police interrogation, law enforcers try to preclude requests for
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counsel and use trickery, lies, and various forms of psychological manipulation to induce
confessions. The most widely used interrogation procedure, the Reid Technique, advocates
such measures even while it asserts the need for voluntary confessions. Its logic is that “[the
Fifth Amendment] was not created as a prophylactic rule for keeping the police in line or
for implementing a constitutional right unrelated to guilt or innocence” (Inbau, Reid,
Buckley, & Jayne, 2001, p. 481). That is, the Fifth Amendment protects only the innocent.

In the 21st century, the U.S. Supreme Court has shrunk the shield of the Fifth
Amendment against torture. In Chavez v. Martinez (2003), a plurality of Justices Rehnquist,
O’Connor, and Scalia in an opinion by Thomas held that the self-incrimination clause of
the Fifth Amendment does not stop police from abusive questioning so long as no criminal
litigation of the witness ensues. With peculiar logic, Justice Clarence Thomas equated
police reliance on a witness’s pain from gunshot wounds to grants of immunity from pros-
ecution. “We fail to see how Martinez was any more ‘compelled in any criminal case to be
a witness against himself’ than an immunized witness forced to testify on pain of contempt”
(Chavez v. Martinez, 2003, p. 769). The decision makes the Fifth Amendment a pure exclu-
sionary rule. Dissents by Justices John Paul Stevens, Anthony M. Kennedy, and Ruth Bader
Ginsburg tried to reaffirm the concept of the Fifth Amendment as a protection against
government torture. As Justice Kennedy put it, “The Constitution does not countenance the
official imposition of severe pain or pressure for purposes of interrogation” (p. 796). As the
attitude of the highest court filters down to trial courts, the judiciary erodes the decades-
long reliance on the protection of the Fifth Amendment.

Global War on Terror and Torture

The infamous case of Jose Padilla illustrates the point. Originally held since May 8,
2002, as a so-called enemy combatant, he was finally indicted by the government on
November 17, 2005, for various federal crimes. On April 9, 2007, the trial court denied
Padilla’s motion to dismiss on grounds of torture and “outrageous government conduct”
(United States v. Padilla, 2007). A photograph on the front page of the December 4, 2006,
New York Times belies government denials of his torture.

Despite such trends in the judiciary, exceptions to the death of the third degree are news-
worthy scandals (Bandes, 1999). For example, the Chicago Tribune ran a series of articles
December 16-18, 2001, recounting hundreds of murder cases filed in Cook County, Illinois, in
which police used torture to get confessions or incriminating statements (Armstrong, Mills &
Possley, 2001; Armstrong, Possley, & Mills, 2001; Possley, Mills, & Armstrong, 2001). John
Conroy (2000, pp. 21-26) recounted the horrors perpetrated by Chicago police, especially in
the Austin District in a mainly African American neighborhood.

The civilizing of police methods is dependent on law enforcement’s institutional rela-
tionship with the judiciary. Where policing is a rational, goal-oriented institution, crime
investigation aims at obtaining convictions in courts. The long campaign of Supreme Court
Justice Hugo L. Black to apply the entire Bill of Rights to the states began to bear fruit with the
formation of the Warren Court in the 1950s and 1960s. Not coincidentally, developments
in the American judicature corresponded with the greatest social change in the United
States since the Civil War—the civil rights movement, broadly understood, in the mid-20th
century United States.
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No such civilizing process has tamed the use of torture by U.S. military and intelligence
personnel. A series of reports in 2004 revealed torture in Iraq, Afghanistan, and
Guantánamo Bay (Danner 2004; Greenberg & Dratel, 2005). News stories have described
the custom of extraordinary rendition (Cihan News Agency, 2006), secret torture squads
(Schmitt & Marshall, 2006), and continuing patterns of torture by U.S. personnel (Amnesty
International, 2006a; Whitlock, 2006). These practices are not just outside U.S. borders, as
immigrants detained after 9/11 reported being terrorized by dogs in New Jersey (Bernstein,
2006). In concluding its 36th session, the United Nations Committee Against Torture
(2006) noted its concern about these practices and recommended closing the detention cen-
ter at Guantánamo Bay. During the hearings by the Committee Against Torture, Amnesty
International (2006b) and the American Civil Liberties Union (2006) submitted reports
describing torture and abuse within and outside of U.S. territory. The American Civil
Liberties Union report includes extensive appendices with documentation of tortured inter-
rogations and reports by medical examiners of deaths among detainees. The documents
come from litigation under the Freedom of Information Act, some of which is ongoing so
the documentation remains incomplete.

Of course, the Fifth Amendment applies only to criminal cases, but its roots in English
common law allow a more expansive understanding, something Leonard Levy (1999) advo-
cated. The history of the right against self-incrimination is enmeshed in the contests
between the accusatory and the inquisitorial systems of criminal procedure, between the
common law and the royal prerogative, and between the common law and its rivals, canon
and civil law (Levy, 1999).

Levy’s (1999) position draws on understanding the Constitution as restricting state
power with respect to the ultimate sovereign, the people. Even when issuing a narrow inter-
pretation of the right, the U.S. Supreme Court has affirmed Levy’s view. In United States
v. Balsys (1998), the court held that the resident alien Balsys could be compelled to give
testimony if he faced possible prosecution outside the United States. The majority opinion
parsed the difference between the compelling state power, the United States, and the pros-
ecuting state power, a foreign country. Even so, the majority opinion noted that Fifth
Amendment guarantees “bind” the government (p. 673). Dissenters Breyer and Ginsburg
rejected the distinction made by the majority: “On this understanding of the ‘fundamental
decenc[y]’ the Fifth Amendment embodies, ‘its expression of our view of civilized govern-
mental conduct’” (p. 702, internal citations omitted).

Viewed through the lens of an expansive Fifth Amendment, the United States’ current
practices of torture are 21st-century versions of the contest between executive (in place of
royal) power and common-law principles. Lawyers for the White House have made the
contest plain, as they have argued for executive privilege under the War Powers Act of
1973. Three lawyers and their arguments are most relevant. The lawyers are Jay Bybee,
now a judge on the U.S. Court of Appeals for the Ninth Circuit; Alberto Gonzales, then
Attorney General of the United States; and John Yoo, who returned to his position as
professor of law, Boalt Hall School of Law, University of California, Berkeley.

In January 2002, John Yoo was deputy attorney general in the Justice Department. He
was the lead author of a January 9, 2002, memorandum (Yoo & Delabunty, 2005) arguing
that prisoners taken in Afghanistan were not subject to protections of the Geneva
Conventions, especially regarding interrogation and torture. Yoo claimed that the Geneva
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Conventions do not describe the conflict in Afghanistan with particularity, and therefore do
not apply. Furthermore, he said customary international laws of war—what human rights
supporters often identify as jus cogens, or peremptory norms—cannot override executive
authority, and so the system of military justice as codified in the Uniform Code of Military
Justice is the only pertinent body of law. As the president has ultimate authority over the
Code, he can apply it as he sees fit. As Yoo put it, “This makes clear that the source of
authority for the application of the customary laws of war to the armed forces arises directly
from the President’s Commander-in-Chief power” (p. 78). Yoo and Delabunty concluded
their memorandum by extending the president’s power to al Qaeda and the Taliban (p. 79).

On August 1, 2002, Jay Bybee, then head of the Office of Legal Counsel, U.S. Department
of Justice, sent a memorandum to Alberto Gonzales, then counsel to the president. Bybee
offered an interpretation of the international Convention Against Torture.6

The salient part of the Bybee memo limits the meaning of torture. Physical pain amounting
to torture must be equivalent in intensity to the pain accompanying serious physical injury
such as organ failure, impairment of bodily function, or even death. For purely mental pain or
suffering to amount to torture under Section 2340, it must result in significant psychological
harm of significant duration, for example, lasting for months or even years (Bybee, 2005).

The so-called Levin memorandum of December 30, 2004, repudiated the most odious
parts of the Bybee memorandum. Authored by Acting Assistant Attorney General Daniel
Levin in the Office of Legal Counsel, it no longer restricts the meaning of the statutory
“severe pain” to mean “excruciating and agonizing” or “equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure, impairment of bodily function,
or even death” (Levin, 2004). It also diverges from the Bybee memorandum of August 2002
in finding that an interrogator acts with sufficient intent to constitute torture if he or she
knows that his or her actions will cause the requisite severe pain. Nevertheless, Levin
notably failed to reject the earlier memo’s argument that the president is unconstrained by
acts of Congress criminalizing torture and has complete discretion in his actions as
commander-in-chief.

Alberto Gonzales issued a memorandum to the president on January 25, 2002, telling
George W. Bush that the Geneva Conventions do not apply to prisoners whom the United
States has designated as members of al Qaeda or the Taliban. The memo responded to a
request by Secretary of State Colin Powell to reconsider the president’s decision not to
apply Geneva protections. In the memo, Gonzales asserted that the interpretation of the
Office of Legal Counsel, that is, himself, “is definitive” (p. 119). Gonzales concluded that
the Geneva Conventions do not apply because President Bush has said that they do not.
That is, the president has discretion to apply them or not (Gonzales, 2005).

An alternative line of argument could be pursued. That argument is that in times of emer-
gency, the executive should assume greater powers. Robert H. Jackson famously put it thus:
“The choice is not between order and liberty. It is between liberty with order and anarchy
without either. . . . There is [the] danger . . . it will convert the constitutional Bill of Rights
into a suicide pact” (Terminiello v. Chicago, 1949, p. 37).

A favorite ploy by proponents of torture is the hypothetical ticking time bomb. The argument
is a special application of the emergency powers concept. The ticking time bomb scenario
envisions capturing someone who knows where and when a bomb will explode, killing and
injuring many surrounding victims. Ostensibly, if the captive is tortured, she or he will
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reveal the place of the bomb before it explodes. David Luban (2005) offered cogent arguments
dispelling the effectiveness of this hypothetical. He grounded his arguments in logic. He
stressed the strongest rationale against torture, that tortured testimony is not credible. But
even he missed the main argument against the scenario: It has never happened. Luban erro-
neously cited a plot to blow up 11 airliners hatched in late 1994 and early 1995 in the
Philippines (Luban, 2005, pp. 17-18). He relied on a Washington Post article of September
23, 2001, saying that authorities foiled the bomb plot because they tortured a captive. In
fact, a Philippine government operative, Edwin Angeles, had infiltrated the plotters and
doubtless kept Philippine authorities informed so they could stop the plot and arrest many
of those involved (“Complete 911 Timeline,” 2007; Cockburn, 2006; McDermott, 2005,
pp. 144-154; Ressa, 2003; Vitug & Gloria, 2000). The torture of the captive was, at best,
gratuitous. Finally, Vittorio Bufacchi and Jean Marie Arrigo (2006) refuted the ticking time
bomb argument in all respects—logically, ethically, pragmatically, and even on utilitarian–
consequentialist grounds.

Torture and Constitutional Values

Historically, James Harrington (1611-1677) in his The Commonwealth of Oceana
(Blitzer, 1981, p. xi), originally published in 1656, discussed the emergency powers concept.
According to one 20th-century Harrington scholar and editor, “At the time of the American
Revolution . . . Harrington’s writings . . . reached the peak of their popularity in this country,
and Harrington himself enjoyed among American political theorists and practitioners a
reputation second only to that of John Locke” (Pocock, 1977, pp. 129-131, 150). In
Harrington’s plan, the legislature sets up a special council with extraordinary, as he calls it,
“dictatorian” powers (Pocock, 1977, p. 254). Such a council would have complete military
command and legislative authority. Harrington cited the survival of the commonwealth as
abrogating normal legal and moral constraints. The advantage to this argument is that the
framers of the U.S. Constitution and Bill of Rights implicitly provided for such a contin-
gency in their structuring of the presidency. This supports the basic reasoning of John Yoo
and Alberto Gonzales. The rationale of emergency executive powers was made by two
political theorists of the Cold War era. In his 1948 Constitutional Dictatorship, Clinton
Rossiter used the period of 1919-1933 as a time of emergency, comparing the Unites States,
Great Britain, France, and Germany (Rossiter, 1948/1963). Perhaps even more pointedly,
Rossiter discussed the United States in the Great Depression and the Second World War as
an example of a constitutional dictatorship. Carl Friedrich (1957) also addressed the issue,
reviewing political theorists from Machiavelli through Hegel.

Still, there remains a twofold problem. The first part is that the framers of the
Constitution did not provide for a special executive authority in times of emergency. The
closest they came was in the provision in Article II, Section 9, that Congress, not the pres-
ident, could suspend habeas corpus in times of rebellion or invasion. It was this distinction
between congressional and presidential powers that led the Supreme Court to restrain pres-
idential power in Ex parte Milligan (1866). During World War II, persons of Japanese
extraction were forced into concentration camps. Although the Supreme Court upheld the
internment, Justice Frank Murphy demanded more than a mere assertion of necessity, saying
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that “the claim must subject itself to the judicial process” (Korematsu v. United States,
1944, p. 234). The Court also recognized constitutional limits on presidential power in
restraining Harry Truman from seizing a steel mill during a strike (Youngstown Sheet and
Tube v. Sawyer, 1952). Recently, the Court invoked the Fifth Amendment’s due process
guarantee in limiting the detention of a so-called enemy combatant, one Yaser Hamdi,
despite congressional authorization but without suspension of habeas corpus (Hamdi v.
Rumsfeld, 2004). The second part of the twofold problem is the issue of torture itself, its
historical rejection by the Constitutional framers, and its current status as jus cogens, or
peremptory norm, in international law.

International Norms

Pertinent international treaties and conventions bear on the issue of torture and the Fifth
Amendment. The Geneva Conventions grew out of the Second World War’s unconventional
forces, the maquis, resistance forces, and so on. These fighters and a variety of other persons
often became involved in military actions. During that conflict, the Geneva Conventions of
1929 covered only regular military personnel, and they had no explicit penal provisions.
After the end of the war, and after the protocols of the Nuremberg and Tokyo tribunals, the
1949 Geneva Conventions were drafted under the sponsorship of the International
Committee of the Red Cross. They reflected the following innovations. First, they applied
to all international armed conflicts, regardless of any formal state of war. Second, they
expanded basic principles to cover noninternational armed conflict. Third, they listed grave
breaches requiring state’s parties to enact penal legislation and prosecute or extradite
individual offenders (Ratner & Abrams, 2001, pp. 80-85). The most pertinent is Convention
III Relative to the Treatment of Prisoners of War. The U.S. Senate ratified it July 14, 1955,
and it entered into force in the United States on February 2, 1956. The convention prohibits
torture and requires humane treatment of all prisoners.

The other two main international agreements covering torture are the International
Covenant on Civil and Political Rights, which forbids torture in its Article 7, and the
Convention Against Torture. They were on the threshold of U.S. Senate consideration when
Winston Nagan wrote his less than optimistic assessment for their full ratification in 1990.
Nagan began with a review of the ratification on the Convention Against Genocide. The
Genocide Convention was concluded December 9, 1948, with enough adherents to enter
into force January 12, 1951. Although the United States signed it December 11, 1948—just
2 days after it was written—the U.S. Senate did not ratify it until November 25, 1988, and
it entered into force in the United States February 23, 1989. The Senate inserted so many
reservations that the Genocide Convention remains unenforceable within the United States.
A right-wing Senate clique resisted ratification for almost 40 years largely on racist
grounds, fearing the United States and its officials could be prosecuted for genocide against
Indians and African Americans (Churchill, 1997, pp. 367-392; LaBlanc, 1991). The rationale
used was U.S. sovereignty and the federal system of states’ rights. As Nagan (1990) put it,
“Let us face it, the worst abuse of the federalist ideal was the notion that the systematic
brutalization and repression of black Americans and the enslavement of them was shielded
by the federalist ideal” (p. 325). Even back in 1990, Nagan noted that “the members of the
Department of Justice have consistently attacked the definition of torture” (p. 323). Their
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arguments were hypocritical then, and the current functionaries are no more candid in the
21st century.

Winston Nagan was prescient, as ratification includes substantial exceptions for the
United States. For present purposes and with respect to the Fifth Amendment, particular
reservations are pertinent. The International Covenant on Civil and Political Rights forbids
torture under Article 7. In ratifying the Covenant, the United States stated certain reserva-
tions. The following is among them:

That the United States considers itself bound by Article 7 to the extent that “cruel, inhuman,
or degrading treatment or punishment” means cruel and unusual treatment or punishment pro-
hibited by the Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the United
States. (“U. S. Reservations,” 1992)

The United States also had reservations about the Convention Against Torture. Similar
to the reservation to the International Covenant on Civil and Political Rights, the Senate’s
reservation regarding the definition of torture cited the 5th Amendment, along with the 8th
and 14th (“U.S. Reservations,” 1990). Even in its reservations, the United States made a
link to the 5th Amendment. This link shows an implicit recognition of the historical and
common-law background of the amendment within the context of preventing torture.

Democratic Values

Jeremy Wauldron at Columbia Law School made a persuasive argument that the torture
prohibition is a legal archetype: “a rule which has significance not just in and of itself, but
also as the embodiment of a pervasive principle” (Wauldron, 2005, p. 1687). He associated
the idea with that of Carl Gustav Jung. Because of its association with, as Wauldron himself
called it, “esoteric bodies of thought” (p. 1723), I suggest an alternative term, cynosure. The
word recommends itself with special regard for the Fifth Amendment as it embodies Anglo-
American legal tradition that forbids torture.

Wauldron’s (2005) argument is apposite as he used a positive law framework—that is,
protecting people against torture is an explicit act of the sovereign, law-making body
politic. The U.S. Constitution represents just such an act, even more clearly and explicitly
than the English common-law system from which the U.S. Bill of Rights grew. Whereas
English common law emerged from mists shrouding a historically bottomless bog of case
law, American citizens deliberately wrote and decided on the U.S. Bill of Rights in 1791.

Despite its cynosure status, the Fifth Amendment and the torture prohibition have dark
origins. Remember that the principle against self-incrimination is rooted in torture to dis-
cover crimes of conscience and state—heresy and treason. The crown and church applied
torture in their own interests, contrary to the common law of England. Next, consider that the
United States has studied, developed, taught, and used torture since the start of the Cold War.
“At the deepest level, the abuse at Abu Ghraib, Guantánamo, and Kabul are manifestations
of a long history of a distinctive covert-warfare doctrine developed since World War II”
(McCoy, 2006, p. 7). Its origins have parallels with Tudor–Stuart England. Postwar anti-
communism merged doctrine and politics. Beliefs and associations gained political currency.
The Cold War was not just a military and economic contest, it was ideological. The United
States and the Soviet Union fought for adherence of people in the Third World. The two
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great powers were secular, but part of the battle was over consciences, similar to the reli-
gious wars of the European Reformation. The current contest, dubiously dubbed the “war
on terrorism,” is also a religious war between a Christian West and a Muslim East with an
economic prize gained through political control—again, not too dissimilar from 16th- and
17th-century England.

In modern times, another Western democracy confronted torture. During the late 1950s
to early 1960s, France fought to keep control of its Algerian colony. Its forces used torture.
In 1958 George Braziller published the memoir of a torture victim, Henri Alleg, who had
been editor of the banned newspaper, Alger Républicain. Jean Paul Sartre wrote an intro-
duction to the book. Sartre offered several comments.

Appalled, the French are discovering this terrible truth: that if nothing can protect a nation
against itself, neither its traditions nor its loyalties nor its laws, and if fifteen years are enough
to transform victims [of Nazi torture] into executioners, then its behavior is no more than a
matter of opportunity and occasion.

The victim and executioner merge into the same figure: a figure in our own likeness. (pp. 14-15)
Torture is senseless violence, born in fear. The purpose of it is to force from one tongue,

amid its screams and its vomiting up of blood, the secret of everything. (p. 29)
The purpose of torture is not only to make a person talk, but to make him betray others. . . .

His betrayal must destroy him and take away his human dignity. (p. 30)
Torture was simply the expression of racial hatred. It is man himself that they want to

destroy, with all his human qualities, his courage, his will, his intelligence, his loyalty—the
very qualities that the colonizer claims for himself. (p. 33)

Several years later, in 1963, the French classicist Pierre Vidal-Naquet wrote about the
Algerian campaign in Torture: Cancer of Democracy. He rhetorically asked whether a nation
with a liberal tradition can not only torture but deceive and conceal without questioning the
“whole Western concept of human dignity and the rights of the individual” (Vidal-Naquet,
1963, p. 15) He went on to trace a regression from civilization signified by public indiffer-
ence. The upshot of such protests by public intellectuals was the fall of the Fourth Republic.

Types and Goals of Torture

Torture is state terrorism. That is how current international law defines it, as only state
actors are criminally liable for torturing. Christopher Tindale (1996) identified a torture
typology. Interrogational torture is used to extract information. Deterrent torture discourages
(or encourages) a population regarding certain activities. Dehumanizing torture changes the
victim’s self-conception. For this last type, dehumanizing torture, Tindale adverts to Bruno
Bettelheim (1979) and Primo Levi (1988) and their descriptions of the Nazi camps during
the Second World War. Tindale (1996, p. 351) explained that the purpose of dehumanizing
torture is to “break people as individuals and change them into docile masses.” His
conception brings to mind the torture described in George Orwell’s 1984. Elaine Scarry
(1985, p. 29) noted that torture’s goal is betrayal as the torturer has “a covert disdain for
confession”; therefore, confession is not the goal, as “the nature of confession is falsified
. . . one betrays oneself and all those aspects of the world—friend, family, country, cause—
that the self is made up of.”
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Perhaps a fourth type, or possibly a combinatory category, is what Daniel Rothenberg
(2003) called “public presentational torture,” which he explicitly said is a form of state
terrorism. His illustrative case is Guatemala, where a 36-year history of internal armed
conflict is called La Violencia. He couched the history in the Cold War and severe domestic
inequity. Guatemala is one of the better known targets of Central Intelligence Agency inter-
vention, beginning with the regime change of President Arbenz in 1954.7 A tactic of state
forces was to leave mutilated corpses in public places.

Counter-insurgency strategies, including the “the appearance of corpses bearing signs of tor-
ture” defined a situation of brutal intimidation and overwhelming violence: “the horror was so
massive and so flagrant that it defied the imagination.” The Guatemalan state’s reliance on
institutionalized human rights violations became the central mechanism of daily rule.

Torture defines the most primary component of an individual—his or her body—as a site
for state action. This is done against the will of the individual and in a manner that deprives
him/her of the most basic respect for autonomy, freedom, and self-protection. . . . Torture turns
responsible government on its head . . . the state is transformed from being the key guarantor
of social stability to an agent of intimate brutality. (p. 482)

These displays left ambiguous whether the person had been tortured or the body mutilated
after death to suggest torture. In cases of actual torture, the torturers might have sought
information from the victim, but not necessarily. As Elizabeth Stanley (2004, p. 13) said
regarding another regime supported by the United States, Chile under Pinochet,

Despite the common idea that torture is used solely as a means to extract information, Chilean
torturers often knew all about their victims’ lives and used torture as a way to demonstrate the
“all-seeing-eye” and the power of the state. Officials engaged in torture to demonstrate to the
victim and associates that they are watching, that they are in charge and can act at will.

It is state power that torture expresses, and it is state power that the U.S. Bill of Rights
limits. In fact, the entire U.S. Constitution is a framework for specifically defined and there-
fore limited state power. As Justice William J. Brennan put it,

Thus, the Framers of the Bill of Rights did not purport to “create” rights. Rather, they designed
the Bill of Rights to prohibit our Government from infringing rights and liberties presumed
to be pre-existing. See, e.g., U.S. Const., Amdt. 9 (“The enumeration in the Constitution of
certain rights, shall not be construed to deny or disparage others retained by the people”).
(United States v. Verdugo-Urquidez, 1990, p. 288)

Specifically, the self-incrimination clause of the Fifth Amendment limits state coercion and
its ability to punish. “The real evil aimed at by the Fifth Amendment’s flat prohibition
against the compulsion of self-incriminatory testimony was that thought to inhere in using
a man’s compelled testimony to punish him” (Feldman v. United States, 1944, p. 500).

Officials use torture against crimes of state and crimes of conscience. They torture when
they think people threaten authority. With respect to the apologists for torture under what
they deem extraordinary circumstances, when the state tortures, there is no purely interroga-
tory torture. All official torture is always and also dehumanizing torture. It debases victims
and torturers. The great American experiment in self-government8 depends on the liberty
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and dignity of the sovereigns, the people. Resorting to torture threatens the success of the
whole project.

The threat remains the same throughout history. The framers of the U.S. Constitution
believed they had constructed a bulwark against torture in the Fifth Amendment, especially
its self-incrimination clause. The prohibition against self-incrimination did not protect
defendants accused of crimes against the state in Tudor England, and it seems not to
restrain the U.S. government’s executive now. Recent U.S. Supreme Court decisions such
as United States v. Balsys (1998) and Chavez v. Martinez (2003) show an authoritarian
trend in which the Fifth Amendment becomes a limited liberty. In the United States v.
Padilla (2007), its shield appears flimsy even in a criminal context. A rampant executive
and compliant judiciary leaves reassertion of principles of freedom and dignity up to the
people themselves.

Notes

1. In chronological order, Bingham cited Sir John Fortescu, De Laudibus Legum Angliae (c. 1460–1470,
pp. 47–53); Sir Thomas Smith, De Republica Anglorum (1906, pp. 104–107); Sir Edward Coke, The Third Part
of the Institutes of the Laws of England: Concerning High Treason and Other Pleas of the Crown (1644,
pp. 34–36); Sir William Blackstone, Commentaries on the Laws of England (1769, pp. 320–321); and Sir James
Stephen, A History of the Criminal Law of England (1883).

2. Lord Bingham cited Cesare Beccaria (1764), An Essay on Crimes and Punishments, Chapter 26, and
Voltaire (1766), Commentary on Beccaria’s Crimes and Punishments, Chapter XII.

3. The Long Parliament extended from November 3, 1640, through March 16, 1660, and was also known as
the Fifth Parliament of Charles I, Act 16 of Charles I, c. 10.

4. The book won the Pulitzer Prize in history. It came under critical attack in the 1990s through law review
articles. A collection of the criticisms is contained in The Privilege Against Self-Incrimination: Its Origins and
Development (Helmholz et al., 1997). Levy (1997) answered the criticisms in his “Origins of the Fifth
Amendment and Its Critics.”

5. Defendants did not have the right to testify on their own behalf until 1878 (20 Stat. 30, Act of March 16,
1878, c. 37). The logic followed the civil rule that a person could not be a competent witness on his own behalf
on account of interest (Corwin, 1930, p. 11).

6. The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UN
Doc. A/res/39/46; 1465 UNTS 85; 23 ILM 10 27 [December 10, 1984]), signed by the United States on April
18, 1988, was ratified by the Senate on October 2, 1994; entered into force for the United States on November
20, 1994; and codified as 18 U.S.C. 2340–2340B.

7. Jacobo Arbenz Guzman (1913-1971) served as president from 1951 to 1954 through Guatemala’s first-
ever universal suffrage election. United Fruit enlisted the assistance of the Central Intelligence Agency, which
initiated Operation PBFORTUNE. Later, the United States supported a line of dictators by, inter alia, training
police in counterinsurgency and torture techniques at the School of the Americas.

8. Oliver Wendell Holmes Jr. called the Constitution an experiment in Abrams v. United States (1919).
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