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Corporal Punishment in the Public Schools

HAROLD H. PUNKE

Harold H. Punke is Professor of Education, Alabama Polytechnic Institute,
Auburn, Alabama.

IN RECENT decades there has been substantial change in the place
of corporal punishment in American education, although some educators
and others think that reduction in the use of corporal punishment is
associated with &dquo;soft pedagogy&dquo; and &dquo;child pampering.&dquo; Efforts at

&dquo;firming up&dquo; educational practice, to meet international competitions
or otherwise, may increase attention to the disciplinary aspects of educa-
tion-including corporal punishment. A careful examination of our

legal framework regarding punishment in the educational program
seems important in the connection indicated.

This article deals with legal principles and court rulings on the use of
corporal punishment in public schools-involving such matters as the

general authority to administer punishment, what constitutes moderate
or excessive punishment, liability in cases of excessive punishment, and
attacks by pupils or parents on teachers.

1. GENERAL AUTHORITY OF TEACHERS TO ADMINISTER
CORPORAL PUNISHMENT

Courts recognize that schools must follow orderly procedure in order
to accomplish the ends for which they exist, and that, when parents send
their children to school, it is expected that the children will obey
reasonable rules and regulations-or be punished. The fact that com-

pulsory attendance laws require parents to send their children to

school does not affect this surrender of parental authority to the school.
Neither is it affected by the fact that a child who is admitted may be
under or over the compulsory attendance age.’
The need for school regulation and discipline is so important that

courts uniformly uphold teachers in administering moderate corporal
punishment in an attempt to secure appropriate pupil behaviour, and
that, in administering such punishment, the teacher has essentially the

1 State v. Mizner (1876), 45 Iowa 248, (1878) 50 Iowa 145.
2 Sheehan v. Sturges (1885), 53 Conn. 481, 2 Atl. 841; Marlar v. Bill (1944), 178 S.W.

2d. 634, 188 Tenn. 100; Suits v. Glover (Ala., 1954), 71 So. 2d. 49; Dowlen v. State (1883),
14 Tex. App. 61; People ex rel. Ebert v. Baldini (1957), 159 N.Y.S. 2d. 802; Heritage v. Dodge
(1887), 64, N.H. 297, 9 Atl. 722; Patterson v. Nutter (1886), 78 Me. 509, 7 Atl. 273, 57 Am.
Rep. 818; State v. Lutz (Ohio, 1953), 113 N.E. 2d. 757; Stephens v. State (1902), 44 Tex.
Cr. Rep. 67; Whitley v. State (1894), 33 Tex Cr. Rep. 172, 25 S.W. 1072; Berry v. Amold
School District (1940), 199 Ark. 1118, 137 S.W. 2d. 256; 47 Am. Jur., Schools, Sec. 175.
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same relationship to the child regarding school situations as the parent
has regarding the child’s broader non-school life.3 3 Moreover, the
teacher is considered to be the judge as to when corporal punishment is
necessary;4 and in the absence of specific board rules concerning dis-
cipline and punishment, the teacher may make such rules as are neces-
sary for the good conduct and order of the school. However, in regard to
teacher liability for excessive punishment, the courts are divided. The
difference between the two major lines of judicial thinking is set forth
in Ohio Jurisprudence as follows:6

One line of authorities holds that the punishment should be proportional
to the offenses and that the teacher is criminally liable for excessive and im-
moderate punishment regardless of his motives and all questions of malice.
The other line of decisions holds that the teacher acts in a quasi judicial
capacity and is not liable for an error of judgment in the matter of punish-
ment, even though it is unnecessarily excessive, if it is not of such a nature
as to cause or threaten lasting injury and is not actuated by malice.
The first line of authority emphasizes the judgment of reasonable men

relative to what would be appropriate under the circumstances.7 7 Thus
it places less emphasis on freedom from malice or wicked motives, than
the second line, and more on the specific punishment meted out. A
frequently cited statement on the &dquo;first&dquo; line appears in an early Vermont
case.8

In determining upon what is a reasonable punishment, various considera-
tions must be regarded-the nature of the offense, the apparent motive and
disposition of the offender, the influence of his example and conduct upon
others, and the sex, age, size, and strength of the pupil to be punished.
Among reasonable persons much difference prevails as to the circumstances
which will justify the infliction of punishment, and the extent to which it

may properly be administered. On account of this difference of opinion, and
the difflculty which exists in determining what is a reasonable punishment,
and the advantage which the master has by being on the spot to know all the
circumstances-the manner, looks, tone, gestures, and language of the offender
(which are not always easily described)-and thus to form a correct opinion as
to the necessity and extent of the punishment, considerable allowance should
be made to the teacher by way of protecting him in the exercise of his discre-
tion. Especially should he have this indulgence when he appears to have
acted from good motives and not from anger or malice. Hence the teacher

3 People ex rel. Ebert v. Baldini (1957), 159 N.Y.S. 2d. 802; Roberson v. State (Ala.,
1928), 116 So. 317; Cooper v. McJunkin (1853), 4 Ind. (Porter) 290.

4 Heritage v. Dodge (1887), 64 N.H. 297, 9 Atl. 722; State v. Pendergrass (1837), 19 N.C.
363, 31 Am. Dec. 416.

5 Sheehan v. Sturges (1885), 53 Conn. 481, 2 Atl. 841; State v. Burton (1878), 45 Wis. 150,
30 Am. Rep. 706; State ex rel. Crain v. Hamilton (1890), 42 Mo. App. 24; Deskins v. Gose
(1885), 85 Mo. 485, 20 Cent. Law J. 418, 55 Am. Rep. 387.
6 36 Ohio Jur. 357.
7 Dowlen v. State (1883), 14 Tex. App. 61; Sheehan v. Sturges (1885), 53 Conn. 481, 2 Atl.

841; Boyd v. State (1890), 88 Ala. 169, 7 So. 268; Patterson v. Nutter (1886), 78 Me. 509,
7 Atl. 273, 57 Am. Rep. 818; Dill v. State (1920), 87 Tex. Cr. Rep. 49, 219 S.W. 481; Lander
v. Seaver (1859), 32 Vt. 114, 76 Am. Dec. 156.

8 Lander v. Seaver (1859), 32 Vt. 114, 76 Am. Dec. 156.
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is not to be held liable on the ground of excessive punishment, unless the
punishment is clearly excessive and would be held so in the general judgment
of reasonable men.

According to the second line of decisions, the teacher is not personally
liable for errors of judgment, concerning need or severity of punishment,
when he acts in good faith.9 An Alabama case illustrates this line of
reasoning-with respect to both the relationship of teacher to pupil,
and the relationship of malice to guilt for assault. A teacher had used
a stick on a 12-year-old boy, and was charged with criminal assault.
The court said

By law, as well as by immemorial usage, a schoolmaster is regarded as stand-
ing in loco parentis, and, like the parent, has the authority to moderately
chastise pupils under his care. One standing in loco parentis-exercising the
parent’s delegated authority-may administer reasonable chastisement to a

child, or pupil, to the same extent as the parent. The parent is not criminally
liable, in all cases, merely because, in the opinion of the jury (or court), the
punishment inflicted is immoderate or excessive. More than this is requisite
to fasten upon him the guilt of criminality. He must not only inflict on the
child immoderate chastisement, but he must do so with legal malice or

wicked motives; or else, he must inflict some permanent injury. If there is no

permanent injury inflicted, or no legal malice can be inferred, no conviction
can follow.

The more limited authority residing in the teacher as compared with
the parent, in punishing a child, is set forth in Ruling Case Law as
follows: 11 I

The schoolmaster’s authority is sanctioned, it seems, practically, as judicially,
on the same ground as the right of a parent to chastise his child. Indeed, it
is said that for this purpose he represents the parent and has the parental
authority delegated to him; that he stands in loco parentis. But this is true

only in a limited sense. He has no general right to chastise for all offenses,
as has the parent. His right is restricted to the limits of his jurisdiction and
responsibility as a teacher ... the power to inflict punishment thus delegated
to and vested in the school teacher ... must be limited to temperately exer-
cising the power to inflict such punishment as is necessary to answer the

purposes for which he is employed.

Although a theoretical differentiation of the two lines of authority
has value, in practice the differences between them may become aca-
demic-as appears in subsequent considerations of what constitutes
moderate versus excessive punishment.
9 Dean v. State (1890), 89 Ala. 46, 8 So. 38; Heritage v. Dodge (1887), 64 N.H. 297, 9

Atl. 722; Boyd v. State (1890), 88 Ala. 169, 7 So. 268; Suits v. Glover (Ala., 1954), 71
So. 2d. 49; People v. Mummert (1944), 50 N.Y.S. 2d. 699, 183 Misc. 243; State v. Pendergrass
(1837), 19 N.C. 365, 31 Am. Dec. 416; Marlar v. Bills (1944), 188 Tenn. 100, 178 S.W. 2d.
634.

10 Roberson v. State (1928), 116 So. 317.
11 24 R.C.L. 638-39.
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2. WHAT CONSTITUTES MODERATE PUNISHMENT

Although general principles may be laid down indicating that the
corporal punishment administered by a teacher must be moderate, free
from malice, or gauged according to the offense or the maturity of the
child, it is only in specific instances that one can tell what is moderate
or excessive-the actual meaning of any general principle consists of all
the specific instances to which it applies. This section reviews cases

in which the punishment administered was held to be moderate. Both
circumstances and judicial philosophy are important considerations.

Sixteen-year-old Patrick12 engaged in distracting antics before other
pupils in the schoolroom, after returning with wood which the teacher
had asked him to fetch for the stove. The 18-year-old teacher asked
Patrick to stand near the stove for a while-as punishment. At the end
of the day, Patrick put on the teacher’s overcoat over his own, claiming
that he got quite warm near the stove and did not want to get a chill
enroute home in the February air. Patrick was several rods from
school when the teacher discovered the situation and called to him.
Over the week-end the teacher had no overcoat. After consulting with
the trustee, the teacher advised Patrick that he could either take a

whipping or be expelled. Patrick and his parents chose the whipping.
He and the teacher agreed on one afternoon following the close of

school, and Patrick helped clear the necessary space in the school-
room. Nine sharp blows were administered with a 3-foot, 2-pronged,
green switch on the thighs. Patrick returned to school next day with
no complaint or hesitance. There were some abrasions on Patrick’s

thighs, but there was no evidence that the teacher was angry. The
court said that the teacher acted with caution and forbearance, that
Patrick had his choice of a whipping rather than leaving school and
had no reason to expect the chastisement to be a painless ceremony.
The court reasoned that if the teacher struck harder than he should,
the error was one of judgment and not one of improper motive. The
court added that, in suits for assault and battery, there was an assump-
tion of innocence until the state proved otherwise. There was no such
proof in this case.
A normal-sized, healthy, 15-year-old New York boyl3 got into an

argument with his teacher because he failed to prepare his English les-
son. The situation led to chastisement by the teacher striking the boy
several times, said the court, &dquo;on the rump and legs with a one-half
inch rubber syphon hose.&dquo; The boy then worked on other lessons until
the end of the school day. At the trial neither the boy or any witness
claimed that he was physically injured in any way or received any
marks. There was no evidence of anger or malice on the part of the
teacher. In upholding the teacher’s action, the court said: &dquo;I am sure

12 Vanvactor v. State (1888), 113 Ind. 276, 15 N.E. 341, 3 Am. St. Rep. 645.
13 People v. Petrie (1923), 198 N.Y.S. 81, 120 Misc. 221.
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that, if the father or mother of this boy had done just what this teacher
did and had been arrested, there would have not been a conviction.&dquo;

In the Seed case, 14 parents had their daughter arrested for truancy,
and brought to school. She was violent and refused to go into the
school building. An assistant teacher tried to persuade her, and the
principal teacher added her efforts. Instead of obeying, the girl jumped
and screamed. She was then whipped with a small ratan. After a few
blows, reason and persuasion were again tried-but to no avail. The girl
was whipped further until her obstinate and rebellious spirit was over-
come. The teacher had no malicious or wicked motive. There were
ratan marks on the girl the next day. The court reasoned that these
were more an indication of pupil obstinacy than of teacher viciousness.
In upholding the teacher, the judge contrasted the smooth little ratan
with the knotty hickory stick of his own recollection, and added: &dquo;to
hold that under such circumstances, a teacher shall be liable to a

criminal prosecution, would be subversive of all government and order
in our schools. Without a firm controlling power exercised by school
teachers, in exacting obedience, submission, united with quiet and good
order in their schools, the public money is worse than wasted.&dquo;
An Arkansas boy’5 was absent from Friday until the following Wednes-

day. About noon on wednesday he appeared at a schoolroom window,
and distracted children at the blackboard. The teacher asked him to
come into the schoolhouse, but he did not move. She tried to persuade,
adding that he would either have to come in or go home. He answered:
&dquo;What for?&dquo; She then went out and struck him lightly three licks
with a switch to induce him to come into the building. The two pro-
ceeded toward the front door, but he soon began to run and went on
home. The court said there was no evidence that the punishment for
disobedience was excessive or that the teacher showed any personal
animosity toward the pupil-and added, in upholding the teacher: &dquo;When

acting within the sphere of his duties, a teacher has the right to adminis-
ter corporal punishment to his pupils when, in his judgment, such punish-
ment is necessary for the benefit of the pupil, or to maintain the discipline
of the school, provided such punishment is not unreasonably severe.&dquo;
A man teacher of music in New York recently slapped 12-year-old

Arthur, who was forcibly removed from the room and taken to the

gymnasium, after slouching in his seat in the classroom and refusing to
follow instructions. Arthur said the teacher picked him up by the neck
and threw him against the wall, at which point he said: &dquo;If my brother-
in-law was here, you would not hit me.&dquo; The teacher told Arthur to
sit in a chair, but he refused to do so. The teacher then pushed him into
a chair, and, when he got out, the teacher slapped him. There was no
evidence that the teacher used any weapon other than his hand. The

14 Commonwealth v. Seed (1851), 5 Pa. L. J. 78.
15 Dodd v. State (1910), 94 Ark. 297, 126 S.W. 834.
16 People ex rel. Ebert v. Baldini (1957), 157 N.Y.S. 2d. 802.
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hospital record showed that Arthur got a &dquo;bloody nose&dquo; and a scratch
on his back. Arthur’s family physician examined him four days after
the incident and said Arthur had an abrasion on the bridge of the nose
and on one eyelid. On the evening of the incident, Arthur attended a
meeting of the Westchester Cadets, and engaged in all the evening’s
activities. Other teachers testified to the previous unruliness of Arthur,
and in general negated the seriousness of the injuries. In upholding
the teacher, the court said that for a conviction on assault the evidence
must show beyond reasonable doubt that the teacher &dquo;assaulted the

boy willfully and intentionally, and that such assault was not committed
by him in the exercise of lawful authority to correct the child, and
further, that the force of violence used was not reasonable in manner
and was not moderate in degree.&dquo;
Two Texas boysl7 got into a fight at school, which included profane

language, throwing mud balls, and other forms of misbehavior. They
had a man teacher who whipped them both. Examination made two or
three days after the whipping indicated that the Wisdom boy had 13-16
red-and-dark stripes on his shoulders, back, hips, and thighs. There
were also some blood stains in his underwear, and some of the stripes
had blood serum oozing from scabs formed. The teacher said he dis-
liked to whip the boy, but felt it his duty to do so, and talked kindly to
the boy while whipping him. The verdict of &dquo;guilty&dquo; arrived at by the
lower court was reversed by the higher court-and the case returned
to the lower court because the question of moderate or excessive punish-
ment had not been appropriately submitted to a jury. In holding essen-
tially that the punishment administered was not necessarily excessive or
immoderate, the higher court said: &dquo;Whether it was moderate or exces-
sive must necessarily depend upon the age, sex, condition, and disposition
of the scholar as with all the attending and surrounding circumstances
to be judged by the jury.&dquo;
An Alabama teacher paddled a fat, eight-year-old boy because of

scuffling in the hall and insubordination. He received five licks on the
buttocks, but evidence conflicted on whether it was with a slat from an
apple crate or a ping-pong paddle-since the latter was generally used.
The boy stayed in school the remainder of the day concerned, was out
the next day, and was then in attendance each day for about two
weeks. There was no allegation of malice, and a medical expert testi-
fied that there was no permanent injury. The punishment was reasonable.

In the Lutz case,19 Sam threw a stone at a little girl schoolmate. The
stone knocked off her glasses. The paddle used on Sam was of &dquo;normal
proportions,&dquo; said the court, adding that he was &dquo;severely spanked from
six to fifteen times.&dquo; His buttocks became severely discolored. This
cleared up in about five days, although tenderness lingered somewhat.

17 Dowlen v. State (1883), 14 Tex. App. 61.
18 Suits v Glover (1954), 71 So. 2d. 49.
19 State v. Lutz (Ohio, 1953), 113 N.E. 2d. 757.
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Sam had been epileptic in infancy, and the court accepted his mother’s
statement that he had three seizures after the paddling. She took Sam
to the superintendent, who saw the bruises and listened to the story but
took no action. She then went to the juvenile court, but it took no
action. She then filed an a~davit in the police court. When Sam re-
turned to school, after these rounds, an examination by the school doctor
and nurse indicated that the discoloration was entirely gone. There were
no lasting injuries. In upholding the teacher’s action, the court noted:
&dquo;School day memories of the average individual, including this court,
will recall many experiences of corporal punishment, more severe than
this one properly given and of great benefit to the pupil and the school.&dquo;

It was reasonable to apply a ruler or piece of yardstick several times to
the buttocks of a ten-year-old New York boy2° who deliberately dropped
a book from the balcony of an auditorium to the seats below. The boy
was called into the principal’s office and placed on a chair in such a
position as to facilitate application. One teacher and the principal’s
secretary were present. A physician testified that there were black and
blue streaks on one or both buttocks a couple of days after the punish-
ment. The court considered this normal after yardstick treatment. There
was no criminal assault. It was also reasonable to apply a ruler to a
ten-year-old Tennessee boy21 who violated a school regulation by going
into a classroom during recess and raising windows-and then denying
that he did so, until forced to confess when confronted by two pupils
who saw him do so. A North Carolina woman teacher 22 whipped one of
her younger pupils with a switch. Marks were left on the arms, body,
and neck of the child, but these disappeared within a few days. The
court pointed to the need of teacher authority to administer &dquo;moderate
correction,&dquo; recognized the difhculty of differentiating between moderate
and immoderate punishment, and found the punishment here involved
to be moderate.

3. WHAT CONSTITUTES EXCESSIVE PUNISHMENT

Although courts may hold that size or health of pupil, nature of offense,
and other factors determine what constitutes excessive punishment,23
they hold that the presence of &dquo;excess&dquo; in a legal sense is a matter of

finding to be established by the jury or trial judge in the particular
case.24 Courts also hold that there is a presumption of reasonableness
in favor of the teacher, and that the state has the burden of proving

20 People v. Mummert ( 1944 ), 50 N.Y.S. 2d. 699, 183 Misc. 243.
21 Marlar v. Bill (1944), 178 S.W. 2d. 634, 188 Tenn. 100.
22 State v. Pendergrass (1837), 19 N.C. 365, 31 Am. Dec. 416.
23 Commonwealth v. Randall (1855), 4 Gray (Mass.) 36; Lander v. Seaver (1859), 32 Vt.

114, 76 Am. Dec. 156; Sheehan v. Sturges (1885), 53 Conn. 481, 2 Atl. 841; Dowlen v. State
(1883), 14 Tex. App. 61; Stevens v. Fasset (1847), 27 Me. 266.

24 State v. Mizner (1876), 45 Iowa 248, (1878) 50 Iowa 145; Commonwealth v. Randall
(1885), 4 Gray (Mass.) 36; Harris v. State (1918), 83 Tex. Cr. Rep. 468, 203 S.W. 1089;
Sheehan v. Sturges (1885), 53 Conn. 481, 2 Atl. 841.
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that the punishment was excessive or malicious .25 However, it has been
held that malicious intent may be inferred from unlawful acts. Thus
in 1855 the Supreme Judicial Court of Massachusetts said:26 &dquo;The
unreasonableness and excessive use of force on the person of another

being proved, the wrongful intent is a necessary and legitimate conclu-
sion in all cases where the act was designedly committed. It then
becomes an assault and battery, because purposely inflicted without

justification or excuse.&dquo;
In numerous instances the punishment administered has been held

to be excessive. Thus in an early Texas case,27 a boy brought a small
bottle of brandy cherries to school and shared the contents with other
pupils. The boy counted the strokes aloud as he was whipped for the
offense. After reaching sixty-three, he ceased to count. There were
three additional strokes. The teacher stated that he whipped the boy
with his right hand until it was numbed, then changed to the left had-
and intended to continue until he was worn out or the counting stopped.
&dquo;The boy was much bruised and stiff from the beating,&dquo; said the court.
The court recognized a teacher’s right to administer moderate punish-
ment, but said that this did not mean a right to whip a pupil as long
as he appeared unsubdued. The punishment was excessive. There was
a fine of $10 for simple assault.

Wyatt28 was a small boy who had joined Anderson’s school the day
before his whipping. While Anderson was hearing a class, Wyatt spoke
out: &dquo;Four and one make five.&dquo; The teacher asked who spoke out, and
the boy said he did. Anderson called Wyatt to the front and told
him to stand there until the class was over-at which time he asked the

boy why he spoke out. The reply was that he did so before he thought,
and that he would not do it again. Anderson told Wyatt to pull his coat
off, that no excuse would do. An older student testified that Anderson
struck the boy between eight and twelve hard licks with a switch about
the size of his finger and from two to three feet long-the boy was
crying &dquo;all the time.&dquo; The court said there was not sufficient cause for
the whipping-reasoning that the offense was slight and unintentional,
a first violation of the rules by a small boy who was in the school for
his second day and who apologized and promised not to speak omt again.
The court said the chastisement was cruel and unauthorized, adding:
&dquo;Cases like this are calculated to produce the deeds of violence against
teachers, which so often occur on the part of parents and brothers of
students.&dquo;

In the Mizner case,29 the father of 21-year-old Ada requested that
she be excused from algebra because she had more lessons than she

25 Stephens v. State (1902), 44 Tex. Cr. Rep. 67; Calway v. Williamson (1944), 130 Conn.
575, 36 Atl. 2d. 377-Judge Brown’s dissent; Vanvactor v. State (1888), 113 Ind. 276, 15 N.E.
341, 3 Am. St. Rep. 645; People ex rel. Ebert v. Baldini (1957), 157 N.Y.S. 2d. 802.

26 Commonwealth v. Randall, 4 Gray (Mass.) 36.
27 Whitley v. State (1894), 33 Tex. Cr. Rep. 172, 25 S.W. 1072.
28 Anderson v. State (1859), 3 Head (Tenn.) 455.
29 State v. Mizner (1878) 50 Iowa 145, (1876) 45 Iowa 248.
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could well attend to, and that she be excused from afternoon sessions
because her health would &dquo;not permit her to attend all the time.&dquo; There
was considerable exchange of caustic remarks between Ada and teacher
Mizner, regarding excuses for afternoon absences and refusal to study
algebra. According to Ada’s testimony, Mizner at one point said: &dquo;None
of your sass, or I’ll take the hickory to you.&dquo; She responded: &dquo;Don’t
strike me,&dquo; as he reached for the whip. She said the whip was about
four feet long and that he struck her a dozen times-over the shoulders.
She testified that he rose on his tiptoes at each stroke, and that the
marks stayed for about two months. After the whipping, she further
testified, she went to her seat. He said: &dquo;Do you understand me now?&dquo;
She responded: &dquo;No, sir, I do not understand you.&dquo; She said she did
not understand why he had whipped her. Some testimony contradicted
Ada, maintaining that she dared the teacher to whip her. However,
the jury found Mizner guilty. In affirming the lower court, the state

supreme court said: &dquo;Any punishment with a rod which leaves marks
or welts on the person of the pupil for two months afterward, or

much less time, is immoderate and excessive.&dquo; The higher court also
reasoned that since the object of punishment is reform, a child should
know the reason he is being punished-although in most cases this will
not demand a detailed explanation.
An Indiana dispute3° arose between Gardner and one of his pupils

over spelling the word &dquo;commerce.&dquo; The boy had misspelled the word,
and refused to try again. Gardner apparently became angry and began
whipping the boy. The opinion states that Gardner &dquo;wore out two

whips on him.&dquo; There was conflicting testimony as to whether the
teacher hit the boy on the head with his fist or kicked him. Gardner
was guilty of assault and fined $2.00.
An 18-year-old Alabama boy was punished for using improper lan-

guage in the classroom.31 Teacher Boyd had punished the boy rather
severely in the schoolroom, then followed him into the schoolyard and
struck him with a &dquo;limb or stick.&dquo; The boy did not fight back but
protested and resisted; he also apologized for his objectionable language
and asked permission to withdraw from school. The court said that

Boyd, promising not to strike the boy further, &dquo;afterward struck him, in
the face, three licks with his fist, and hit him several licks over the head
with the butt end of the switch.&dquo; As a result of the blows, one of the
boy’s eyes was swollen shut for several days. The attending physician
testified that there were &dquo;marks on his head, made by a stick,&dquo; in the
physician’s opinion. Undisputed testimony indicated that Boyd was
angry during the whole whipping episode, and that, when the whipping
was over, he remarked before the school that he &dquo;could whip any man
in China Grove beat.&dquo; In holding Boyd guilty of criminal assault, the

30 Gardner v. State (1853) 4 Ind. (Porter) 632. (See also Cooper v. Mcjunkin (1853),
4 Ind. (Porter) 290-decided by the same judge.)

31 Boyd v. State (1890), 88 Ala. 169, 7 So. 268.
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court pointed out that a clenched fist used on a boy’s eye in the manner
of a prize fighter was not a proper instrument of correction. The court
added: &dquo;All of the authorities agree that he (teacher) will not be per-
mitted to deal brutally with his victim, so as to endanger life, limb, or
health. He will not be permitted to inflict ’cruel and merciless punish-
ment’.... He cannot lawfully disfigure him, or perpetuate on his person
any permanent injury.&dquo;

In the Harris case32 a 13-year-old boy, who had been unruly on
previous occasions, left his seat and disturbed the recitations several
times on the day he was whipped. The teacher told him that, if he did
so again, she would whip him. Subsequently, she found him on the
floor under his desk, claiming that he was looking for a pencil he had
dropped. She said he threw it down as an excuse, and undertook to

whip him with a leather strap I&dquo; x 14&dquo;. He resisted, and a second
teacher came to help teacher No. 1. The two teachers took the boy
to the principal’s office. While the principal held the boy, teacher No. 1
administered about twenty-five licks on the back with a strap about 2&dquo;
x 14&dquo; which was regularly used for disciplinary purposes. When teacher
No. 1 left the office, the principal thought the boy was not yet con-
quered, and gave him five or six more licks. The boy picked up a
baseball bat to defend himself, but did not attempt to use it. Numerous
welts and streaks arose on the boy’s back, some of which bled and
several of which were apparent when he was examined at the trial

eight days later. Some of the licks had burst the skin. Although teacher
No. 1 denied malice, or any motive other than discipline for the welfare
of the school, she was guilty of assault.
A 15-year-old Arkansas b oy33 was paddled twice in one day-once

for telling a riddle he got from a regional newspaper, and once for
throwing a paper wad at the teacher. The paddle was a piece of floor-
ing. Testimony indicated between four and fourteen licks the first
time, with about eight licks the second time. The teacher testified that
the licks were not too severe, &dquo;but enough that he knew it.&dquo; Several

persons had seen the resulting marks and bruises on the boy’s body, and
some testified to black-and-blue streaks 3-5 inches long and about an
inch wide. The court said that the boy deserved reasonable punish-
ment, but held that the punishment administered was excessive.
An experienced Connecticut principal34 was recently guilty of ex-

cessive punishment. A third-grade teacher was attempting to punish
an unruly 10-year-old boy, who weighed 89 pounds, by using a strap
on his hands. He withdrew as she struck. She made a second attempt
as the principal passed the door to her room, then turned the strap over
to the principal-saying &dquo;This is beyond me.&dquo; The principal did not
know what had transpired before his arrival, but asked the boy to go

32 Harris v. State (1918), 83 Tex. Cr. Rep. 468, 203 S.W. 2d. 1089.
33 Berry v. Arnold School District (1940), 199 Ark. 1118, 137 S.W. 2d. 2546.
34 Calway v. Williamson (1944), 130 Conn. 575, 36 A. 2d. 377. 
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to his office,. The boy refused; the principal pulled and dragged him
along; the boy cried, struggled to get loose, kicked the principal, and
called him vile names. The principal then grabbed both hands of the
boy, forced him to the floor, put one knee on the boy’s abdomen, and
later sat on the abdomen. During the struggle the boy’s brother, also a
pupil, came by. When told by the principal to go to his room, he de-
fiantly retorted: &dquo;Why should I?&dquo; Enroute home the punished boy
complained of back pains. His sister, an eighth-grader, helped him part
of the way. At home, he complained further of back pains. A patch
of skin about the size of a thumbnail had been rubbed off under one
shoulder blade. X-rays showed no pathology of the abdomen. The

majority of the court held that the acts of the principal, especially in
dragging the boy to his office and in kneeling and sitting on his abdomen,
were beyond reasonable punishment.
A recent Louisiana case 35 involved excessive whipping of a 12-year-

old boy with a sash cord about eighteen inches long. He was whipped
because of unexcused absence. His mother testified that both sides of
his seat were black and blue, and that, by check-up, it was noted that
the condition did not clear up entirely for twenty-one days. About two
days after the whipping, the parents took the boy to the school board
-removing the clothing so they could see his body. Board members

variously testified: He was &dquo;the worst whipped chap I ever saw&dquo;; &dquo;It
was as black as it could be, way down his legs&dquo;; &dquo;I didn’t see the hide
busted nowhere but it was black.&dquo; In this case the teacher-principal
involved admitted that the punishment was severe, but claimed that
the parents had by letter expressed a desire to withdraw the charges
against him and have their boy remain in school and receive impartial
treatment-as in the past. Other evidence led the court to discount the
letter. The punishment was held to be excessive.
A somewhat unique technical question, regarding excessive punish-

ment, arose in an early Maine case. 36 The trial judge instructed the jury
that, for the punishment to be held legally unreasonable and excessive,
it must be so clearly excessive that &dquo;all hands would instinctively rise
up and say, ’that is excessive, that is beyond judgment’ &dquo; or that &dquo;all
hands would at once say it was excessive.&dquo; The Supreme Judicial Court
said that punishment might clearly amount to criminal assault before
&dquo;all hands&dquo; would agree that such was the case, and that the correct rule
was that punishment was excessive when it would be held to be so by
&dquo;the general judgment of reasonable men&dquo;-meaning persons who think
and reason intelligently.37

4. PENALTIES FOR ADMINISTERING EXCESSIVE PUNISHMENT

Several of the reviewed cases indicate that excessive or malicious

punishment amounting to assault and battery is a criminal rather than
a civil offense. Some cases refer to fines upon conviction, although

35 Houeye v. St. Helena Parish School Board (1953), 223 La. 966, 67 So. 2d. 553.
36 Patterson v. Nutter (1886), 78 Me. 509, 7 Atl. 273, 57 Am. Rep. 818.
37 See also Lander v. Seaver (1859), 32 Vt. 114, 76 Am. Dec. 156.
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the amount of the fine may seem small by present monetary standards.
Other penalties have also been meted out. Thus in the Berry case38
the teacher was discharged, without damages for breach of contract,
because of punishing a pupil excessively. In the Houeye case 39 a teacher-
principal was charged with &dquo;incompetence&dquo; because of excessive whip-
ping of a pupil. The charge was sustained, and the person discharged.
A Vermont case4° involved the question of whether a teacher was

guilty of tort and assault because of being present and countenancing
the actual or threatened assault on a pupil by another person who ad-
ministered the punishment in the teacher’s behalf. On two successive
days the teacher sent the Mack children away from school, telling
them that they were expelled. On the third day they refused to go home
as directed, and the teacher dismissed school for the day. This was

repeated the next day. On the following day, the prudential committee,
Kelsey, came to the school and ordered the Mack children to leave-
before the teacher and other pupils. He produced a strap and acted
as if he intended to use it on the Mack children unless they obeyed.
They left the school. There was ~no intimation that the teacher assaulted
or threatened to assault the Mack children, said the court, or that she
had requested Kelsey to act as he did. He did not act as her agent or
helper, added the court, but in his official capacity as her superior
officer. However, the court reasoned that Kelsey was acting more or less
in her behalf, and stated the governing rule as follows:

All who aid, advise, command, or countenance the commission of a tort by
another, or who approve of it after it is done, are liable, if done for their benefit,
in the same manner as if they had done the act with their own hands; and
proof that a person is present at the commission of a trespass, without ap-
proving or disapproving it, is evidence from which, in connection with other
circumstances, it is competent for the jury to infer that he assented thereto,
lent to it his countenance, and approved it, and was thereby aiding or abetting
the same.

5. USE OF FORCE, WHICH Is HARDLY PUNISHMENT

Ordinary experience, and foregoing cases, indicate great variation

regarding what might constitute corporal punishment. Such punishment
usually involves physical force. However, question might arise as to

whether force may influence behavior through uses which would hardly
be called punishment. A few cases on this point are analyzed herewith.

In the Kidder case, 41 writing and &dquo;declaiming&dquo; were regular parts of
the school program. The 18-year-old Kidder boy was among a group
scheduled to declaim on January 31. He declined to do so at that time,
or any future time. The teacher tried to explain the usefulness of dec-
lamation, but Kidder persisted in refusal. The teacher then told Kidder
that he could have until February 3, but Kidder refused to speak. He
was sent home and told not to return until he was ready to comply. The

38 Berry v. Arnold School District (1940), 199 Ark. 1118, 137 S.W. 2d. 256.
39 Houeye v. St. Helena Parish School Board (1953), 223 La. 966, 67 So. 2d. 553.
40 Mack v. Kelsey (1889), 61 Vt. 399, 17 Atl. 780.
41 Kidder v. Chellis (1879), 59 N.H. 473. 
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boy returned to school in the afternoon of February 3, still persisting
in refusal. After allowing time for compliance, the teacher took hold
of the boy and forcefully put him out of the schoolhouse. In upholding
the teacher’s action the court said: &dquo;The effort was sharp and vigorous,
but was no more than was reasonably necessary to overcome the re-

sistance.&dquo; ’

The Neal case 42 involved the ejection of a recalcitrant girl from a school
bus. She was eating fruit as she approached the bus for the homeward
trip, and the driver told her to put the fruit away as she could not eat it
on the bus. After the bus got under way, she was again told to put
the fruit away, but she refused to do so. The driver stopped the bus,
went to her seat, and told her to put the fruit away or get off the bus.
She responded that her folks were taxpayers and she did not have to get
off the bus. Testimony conflicted somewhat on what immediately fol-
lowed. Apparently the driver put his hand on her shoulder as if to re-
move her, she bit his hand, he slapped her face-then drove back to
school. The driver reported to the vice principal, who entered the bus
and for some 5-15 minutes tried to persuade the girl to go the principal’s
office to dispose of the matter. She refused, insisting on her right to stay
on the bus-and emphasizing the taxpayer status of her parents. She
was physically ejected from the bus.

In this case the girl, under sixteen years of age, was declared to be a
delinquent and guilty of disorderly conduct. The court reasoned that
because of the numerous children on the bus from various homes and

attending various grades, the bus was a &dquo;public place&dquo; within the penal
code. The court said that the children, many of whom were disturbed
and began to cry because of the commotion, &dquo;had a right to be on the
bus and in fact might be called captive witnesses of these occurrences.&dquo;
There was willful disobedience of the bus driver and of the vice prin-
cipal, said the court-pointing out that in this type of case repeated
acts of insubordination were not essential to pronouncing judgment as
in the case of truancy. The court added: &dquo;There was a breach of the

peace at the time the driver stopped the bus and a second show of force
when respondent was forcibly ejected from the bus.&dquo; The action of
school employees was upheld.

In an 1886 Texas case43 substantial force was employed in taking a
pistol away from a 17-year-old school boy-who was larger and heavier
than the teacher. The teacher learned of the boy’s threat to bring a pistol
to school, shoot it off, and raise a row. The teacher conferred on the
matter with two trustees, who told him: &dquo;If anybody is carrying pistols
there, it ought to be stopped or it would break up the school.&dquo; Antici-

pating possible trouble, the teacher armed himself with a stick before
demanding the pistol from the boy. At first the boy denied having the
pistol. But when the teacher insisted that he give it up, he threatened
the teacher-and some witnesses testified that he made a move to draw

42 In re Neal (1957), 164 N.Y.S. 2d. 549.
43 Metcalf v. State (1886), 21 Tex. App. 174, 17 S.W. 142.
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the pistol and execute the threat. As soon as he gave up the pistol, the
teacher &dquo;let him alone.&dquo; The case report does not indicate the nature or
extent of force used by the teacher, but the court said that, instead of
punishing the teacher, he should be commended for upholding obedience
-in accordance with school regulations and the law.

6. CONSIDERING PAST BEHAVIOR, IN JUDGING CURRENT PUNISHMENT
In punishing a child for a particular instance of misbehavior, may a

teacher take into account misconduct on previous occasions? In many
instances, the previous occasions may be taken into account.44 A general
rule applying to such cases was set forth by a New York court as fol-
JOWS:45 

’

In determining what, if any punishment should be imposed upon the boy,
the defendant was called upon to exercise reasonable judgment. It seems
obvious that in so doing he could not and should not be confined to one
particular instance of misconduct. Where a single isolated instance of mis-
conduct is involved, it might well be that corporal punishment of any sort
would be called for. To determine whether such punishment should be

imposed for the correction of the child and the preservation of discipline in
the school, it seems obvious that it was necessary for the principal in reaching
his determination to consider the boy’s conduct generally and the acts of the
boy not only in the schoolhouse or upon the school premises but in connection
with other pupils even though off the school premises. He stands exactly in
the same position in that respect as would the parent of the child, had such
parent been called upon to correct the child for some misbehavior at home.
Surely in such case it would be proper for the parent to consider the child’s
general behavior in determining the nature of the punishment for the par-
ticular infraction. The same principles are applied by a court in sentencing a
defendant who has been convicted of an infraction of the law. In deciding
what punishment shall be imposed, the court necessarily investigates the prior
conduct of the defendant to determine whether the infraction of which he had
been convicted is an isolated case or whether his other activities have been
such as to require more severe punishment.

In an Arkansas case,46 dispute about punishment relating to previous
behavior hinged upon transfer of the pupil from one district to another.
The statute empowered the county court to make such transfer of

children, upon petition by the parent, &dquo;provided said petitioner shall
state under oath that the transfer is for school purposes only.&dquo; In
District 10, 14-year-old Stephens had a fight with another boy. The
teacher punished the other boy. When she started to punish Stephens,
he said: &dquo;I just can’t take any punishment.&dquo; When asked why, he re-
sponded : &dquo;My pappy told me not to.&dquo; He added later: &dquo;I won’t take

anything off this school if I have to cut my damned way through&dquo;-he
spoke, holding an open knife in his hand. The teacher told him to take
his books and go home. Thereupon his father secured, by county court,

44 Sheehan v. Sturges (1885), 53 Conn. 481, 2 Atl. 841; People v. Mummert (1944), 50
N.Y.S. 2d. 699, 183 Misc. 243.

45 People v. Mummert (1944), 50 N.Y.S. 2d. 699, 183 Misc. 243.
46 Stephens v. Humphrey (1920), 145 Ark. 172, 224 S.W. 442.
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a transfer to District 53. Acting under board direction, the teacher in
District 53 refused to admit him unless he first returned to District 10 to
take the punishment meted out for his misconduct there. Admission
to District 53 was sought by mandamus. Stephens lived within one mile
of the District 10 school, but three miles from the District 53 school,
and it was alleged that the transfer was solely to escape punishment in
District 10. The court took the position that since no direct attack had
been made on the action of the county court in granting the transfer,
there could be no collateral attack on the transfer in the current suit.
In granting the mandamus, the court said that District 53 could punish
the boy for misbehavior while he was a student in its jurisdiction-but
not for what he did when under the jurisdiction of another district. The
court added that District 53 had no authority &dquo;to prescribe as a condi-
tion precedent to his right to enter the school in that district, or to re-
main therein as a pupil, that he should first atone for past offenses
committed against some other district. Ex post facto rules and laws
are contrary to the letter of our Constitution as well as the genius of our
institutions.&dquo;

7. PUNISHMENT FOR ACTION OFF THE SCHOOL PREMISES

It is sometimes thought that a teacher cannot administer corporal
punishment to a child for misbehavior which takes place away from
the school, particularly after the child has reached home and pre-
sumably been restored to parental authority. In the Deskins case,47
the teacher whipped a pupil for fighting and swearing-when he was
about a half mile away from the schoolhouse, enroute home from
school with other pupils. The court reasoned that such behavior en-

gendered hostile feelings among pupils and tended to destroy the

harmony and good will that should exist if the school is to accomplish
its purpose. In upholding the teacher, the court said:

If the effect of acts done out of the schoolroom while the pupils are return-
ing to their homes, and before parental control is resumed, reach within the
schoolroom, and are detrimental to good order and the best interests of the
school, no good reason is perceived why such acts may not be forbidden, and
punishment inflicted on those who commit them.

Other courts have upheld teachers in punishing pupils for acts

committed even though the pupils have first returned home48-or with-
out particular concern about whether they have first returned home,49 &dquo;

if the acts are detrimental to the school. Thus in the Hutton cases a
nine-year-old boy was whipped at school for fighting which occurred off
the school premises and outside of school hours. In upholding the

47 Deskins v. Gose (1885), 85 Mo. 485, 20 Cent. Law J. 418, 55 Am. Rep. 387.
48 Lander v. Seaver (1859), 32 Vt. 114, Am. Dec. 156; Hutton v. State (1887), 23 Tex.

App. 386, 5 S.W..122, 59 Am. Rep. 776; O’Rourke v. Walker (1925), 102 Conn. 130, 128 A.
25, 41 A.L.R. 1308.

49 Burdick v. Babcock (1871), 31 Iowa 562; Cleary v. Booth (Eng., 1893), 1 Q.B. 465.
50 Hutton v. State (1887), 23 Tex. App. 386, 5 S.W. 122, 59 Am. Rep. 776.
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teacher, the court observed: &dquo;That the punishment was inflicted for
an infraction of a rule of the school, which infraction was committed
away from the school house, and not during school hours, did not de-
prive the teacher of the legal right to punish his pupil for such infrac-
tion.&dquo; In the O’Rourke case,51 the punishment consisted of striking a
boy on each hand with a flat stick about two feet long and a half-inch
thick-because he had been &dquo;abusing and terrorizing&dquo; two small girls on
their way home from school. The terrorizing occurred after the boy had
reached his home, but before the girls had reached theirs. In upholding
the teacher, the court said the main point is &dquo;not the time or place of the
offense, but its effect upon the morale and efficiency of the school,
whether it in fact is detrimental to its good order, and to the welfare of
the pupils therein.&dquo; In regard to &dquo;immunity&dquo; from punishment by the
teacher because the boy reached home before committing the offense,
the court added:

Supposing that some strong-armed juvenile bully attending school lived
upon the next block and sought for a brief moment the asylum of his home,
and thence sallied forth and beat, abused, and terrorized his fellow pupils
as they passed by returning home; then by the claim urged by plaintiff, he
would be immune from punishment by the school authorities, while if he
began his assaults before he had passed within the bounds of his own front
yard he would be liable to proper punishment for any harm done. Now the
harm done to the morale of the school is the same. The injured and frightened
pupils are dismayed and discouraged in going to and coming from the school,
and demoralized while in attendance.

Appropriate action, reasoned the court, could not be left to parents and
public authorities.

In the Lander case, 52 a pupil was whipped at school for making a
derogatory remark about the teacher, in the presence of fellow pupils,
after the pupil had returned to his home following the school day. The
teacher’s action was upheld.53

51 O’Rourke v. Walker (1925), 102 Conn. 130, 128 A. 25, 41 A.L.R. 1308.
52 Lander v. Seaver (1859), 32 Vt. 114, 76 Am. Dec. 156.
53 Pupils have of course experienced corporal punishment at school for truancy, which does

not take place on school premises. They have also been suspended or expelled from school,
and punished in other ways which do not involve corporal punishment, for immoral and other
acts committed away from school. The following cases deal with aspects of control over pupil
behavior, when the pupil is away from school, which are broader then those treated in the
text. State v. Randall (1899), 79 Mo. App. 226; King v. Jefferson City School Board (1880),
71 Mo. 628, 39 Am. Rep. 499; Sherman v. Inhabitants of Charlestown (1851), 8 Cush. (Mass.)
160; State v. District Board of School District No. 1 (1908), 135 Wis. 619, 116 N.W. 232, 16
L.R.A. (N.S.) 730, 128 Am. St. Rep. 1050; Wayland v. Hughes (1906), 43 Wash. 441, 86 P.
642, 7 L.R.A. (N.S.) 352; Kinzer v. Independent School District (1906), 129 Iowa 441, 105
N.W. 686, 3 L.R.A. (N.S.) 496, 6 Ann. Cas. 996; Jones v. Cody (1902), 132 Mich. 13, 92
N.W. 495, 62 L.R.A. 160; Donnelley v. Territory (1898), 5 Ariz. 291, 52 Pac. 368; Tanton v.

McKenney (1924), 226 Mich. 245, 197 N.W. 510, 33 A.L.R. 1175; Douglas v. Campbell
(1909), 89 Ark. 254, 116 S.W. 211, 20 L.R.A. (N.S.) 205; Murphy v. Independent School
District (1870), 30 Iowa 429; Kenney v. Gurley (1923), 208 Ala. 623, 95 So. 34, 26 A.L.R.
813; Magnum v. Keith (1918), 147 Ga. 603, 95 S.E. 1; Dritt v. Snodgrass (1877), 66 Mo. 286,
27 Am. Rep. 343; Guethler v. Altman (1901), 26 Ind. App. 587, 60 N.E. 355, 84 Am. St. Rep.
313; State v. Osborne (1887), 24 Mo. App. 309, (1888) 32 Mo. App. 536; Gott v. Berea
College (1913), 156 Ky. 376, 161 S.W. 204, 51 L.R.A. (N.S.) 17.
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8. WHO MAY ADMINISTER PUNISHMENT

Legislation and court rulings on teacher-pupil relationships com-

monly refer to teachers as having the same relationship to pupils con-
cerning school situations as parents have concerning non-school situations
-of standing in loco parentis. Case material reviewed up to this point
has presented no direct attack upon the right of the person administer-
ing punishment to do so, although it was noted that a Connecticut

principal54 knew nothing of what had already transpired at the time
he came by a third-grade classroom and &dquo;took over&dquo; a punishment re-
sponsibility. Also, a de facto rather than a de jure teacher was involved
in the Kidder case,55 de facto because at the time of the punishing inci-
dent he had not been legally certificated to teach, but this seemed

unimportant so far as legality of the punishment administered was
concerned. 

z

In a Pennsylvania caste, 56 punishment was administered by a teacher
other than the classroom teacher of the child concerned. On the play-
ground a child made vile statements to a fourth-grade teacher-within
the hearing of other children. She slapped him, and sent him to his
room. He admitted making the statements mentioned. The statute gave
the teacher &dquo;the same authority as to conduct and behavior over the
pupils attending his school, during the time they are in attendance,
including the time required in going to and from their homes&dquo; as parents
may exercise in other situations. The court upheld the teacher.
The right of a city superintendent to administer punishment was a

matter of controversy in the Prendergast case.57 The superintendent
contended that a teacher-pupil relationship existed between him and the
student. In rejecting this contention, the court pointed out that his

relationships to the pupils were not direct, but indirect-through the
teachers. His most direct relationships were in investigating complaints
which pupils made, in transferring them from one school to another for
specified purposes, and in suspending them-subject to board action. The
court said: &dquo;The duty to maintain order and discipline in the schools
was devolved upon the teachers, not on him.&dquo; The teacher whom the
law authorized to chastise pupils, added the court, &dquo;is one who for the
time being is in loco parentis to the pupil; who, by reason of his fre-

quent and close association with the pupil, has an opportunity to know
about the traits which distinguish him from other pupils; and who there-
fore, can reasonably be expected to more intelligently judge the pupil’s
conduct than he otherwise could and more justly measure the punish-
ment he deserves, if any.&dquo; When it was contended that it was cus-

tomary for the superintendent to chastise pupils in schools under his

54 Calway v. Williamson (1944), 130 Conn. 575, 36 A. 2d. 377.
55 Kidder v. Chellis (1879), 59 N.H. 473.
56 Appeal of School District of Borough of Old Forge (1941), 43 D. and C. 167, 43 Lack.

Jr. 187.
57 Prendergast v. Masterson (Tex., 1917) 196 S.W. 246, rehearing denied.
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supervision, and that in the case at bar the superintendent had the
authority to do so by right of custom, the court responded that if there
was such a custom it violated established principles of civil law.

9. ASSAULT BY PUPILS OR PARENTS ON TEACHERS

In Metcalf v. State,58 evidence indicated that a pupil had threatened
a teacher with a pistol which he had brought to school, and in the
Stephens cases a pupil made threats with an open knife. In neither of
these cases did the teacher suffer physical harm, due perhaps to his own
ingenuity. Both of these cases have been reviewed.

In some instances the efforts of teachers to discipline pupils have re-
resulted in serious injury or death of the teacher. In the Bolding cases
for example, dispute grew out of the failure and refusal of a 13-year-old
boy to do homework in arithmetic. All members of the class excepting
Bolding did the work. Additional homework was given for the next day,
and the teacher told Bolding that, if he did not have the work, he would
be whipped. The following day Bolding did not have the work, but
said he would do it during school hours if the teacher would let him.
The teacher reminded him that the work was to be done at night or at
home, and sent another boy out to get a switch. When the boy re;
turned, the teacher asked to borrow a knife to trim off the knots. Bolding
handed the teacher a knife. The next day was Thanksgiving, a holiday,
and the teacher told Bolding it would be all right if he would promise
to bring in the homework on Friday. Bolding said he would not do it.

The teacher told him to stand up; then struck him one lick with the
switch. Bolding pulled from the waistband of his pants an old butcher
knife-which had been ground to about 1/3 inch wide and 5 or 6 inches

long, with a sharp point. The teacher grabbed Bolding around the
arms, intending to take the knife away from him, but initially failed-
and got cut on the lip, and stabbed under the left shoulder blade. When
the teacher finally got the knife away, Bolding ran out the door. The
teacher attempted to follow, but fell before reaching the door. He got up
and made a second attempt, but fell again. Bolding told him that if he
tried to whip him (Bolding), he (teacher) would get hurt worse than
he had been. Evidence indicated that on the previous Monday, when
on an errand with another boy to fetch a bucket of water, Bolding took
the butcher knife out of his boot and put it in the waistband of his

pants. The court found Bolding guilty of assault with intent to murder.
In 1916, a 17-year-old Texas boy was tried on a murder charge for

killing his teacher at school. The Wilson boy had turned in a composition
written partly in his own handwriting and partly in that of a young lady.
The teacher, Mr. Wright, criticized the paper, said he would give it no

58 Metcalf v. State ( 1886 ), 21 Tex. App. 174, 17 S.W. 142.
59 Stephens v. Humphrey (1920), 145 Ark. 172, 224 S.W. 442.
60 Bolding v. State (1887), 23 Tex. App. 172, 4 S.W. 579.
61 Wilson v. State (1916), 80 Tex. Cr. App. 442, 190, S.W. 155.
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grade, but would talk to Wilson’s parents about it. Wilson spoke up
&dquo;That he could report-he did not guess anybody cared.&dquo; Wright re-
marked : &dquo;Don’t you get too smart or sassy back there,&dquo; and started to-
ward Wilson’s seat. When Wright got within 10-12 steps of Wilson, the
latter arose from his seat, drew a pistol on Wright and told him not to
come any nearer. Wright did not stop, and Wilson shot him. Wright
then took hold of Wilson, and a second shot was fired. Wilson testified
that Wright had told third persons, several days before the homicide,
that he intended to beat Wilson up &dquo;so his parents would not know him,&dquo;
and Wilson thought Wright expected to carry out that threat on the
day concerned. The absence of any witness to confirm this testimony
was a major point in the opinion. As Wright moved toward Wilson, he
carried no switch or other usual instrument for punishing pupils. The
court said: &dquo;In this case there is no evidence that the teacher intended
to administer the punishment in any other way than with his fists,&dquo; and
that &dquo;a teacher is not authorized to use his fist in administering corporal
punishment, even though the pupil so conducts himself as to be in need
of and require discipline.&dquo;

In a more recent Texas case, 62 the teacher’s death resulted from
knife wounds suffered as he was trying to discipline a 14-year-old boy.
The court regarded it permissible to take the boy off the school grounds
to the edge of a small woods to punish him. During the punishment,
the boy stabbed the teacher with a pocketknife. After one stab, the
teacher made further effort at punishment, and the boy hit him on the
head with a rock. The court reasoned that if the punishment was
immoderate, or motivated by revenge or malice, the teacher’s right to
punish as discipline no longer existed and the boy had a right to self-
defense. The court observed that a pocketknife is not a deadly weapon
per se, and the use of it must be judged by the intention of the boy at
the time of the event-whether he actually intended to kill the teacher,
or only intended to avoid a serious thrashing and used the knife to
relieve himself of the latter situation. At one point the court said:
&dquo;If he believed that the deceased took him out there not to chastise him
as a student for violation of the rules of the school, but out of revenge
or to inflict unnecessary and immoderate punishment upon him in a cruel
way, then appellant’s (boy’s) right of self-defense did inure.&dquo; If the

weapon was not deadly, or if a non-deadly weapon is not used in some
peculiar and deadly way, reasoned the court, &dquo;the law excludes the idea
that he did intend to kill.&dquo; Because of insufficient evidence and error in

charging the jury, a new trial was ordered. However, two points seem
to emerge: (1) a teacher may go beyond the schoolhouse or school
grounds to punish a pupil, (2) a pupil may defend himself against ex-
cessive, malicious, or revengeful punishment.

62 Dill v. State (1920), 87 Tex. Cr. Rep. 49, 219 S.W. 481.
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Fourteen-year-old Reuben 63 was whipped for swearing at school-
mates and calling them vile names. After the whipping, Reuben’s

request to go to the closet was granted. The teacher, Mr. Cook, then
saw another boy enroute to the closet, whom he thought had been
having trouble with Reuben. Cook went out to the closet and, as he
approached it, the boys were discussing the whipping. Reuben said
&dquo;the damned s-- of a b---- whipped him.&dquo; Thereupon Cook took
Reuben back to the schoolhouse and whipped him again. That evening
Cook came to the postoffice for his mail. As he was waiting outside the
postoffice for the mail train to arrive, an older brother and Reuben’s
father came along. They first greeted Cook in a friendly way, then
without warning they attacked him. The two attackers had some kind
of metal substances or weapons in their hands. Cook tried to pull loose
from them and get into the postoffice. He suffered severe head wounds
during the fight, and was dazed and confined to bed for several days.
He resumed school duties at the end of ten or twelve days. The court
pointed to the right of a teacher to discipline pupils by reasonable and
moderate personal chastisement, then added: &dquo;If he goes beyond this,
and punishes the pupil in a cruel or inhuman manner, and the parent,
being incited thereto by such punishment, should assault and beat the
teacher, such cruel punishment, while not justifying the assault, may be
shown in evidence in mitigation of exemplary damages.&dquo; The total
amount of damages was $2400-$1800 actual damage suffered by Cook,
and $600 exemplary or punitive damages.

10. SOCIAL PHILOSOPHY AND CORPORAL PUNISHMENT

Earlier reference was made to a change during recent decades, in
the place of corporal punishment in our schools and in American society
generally. The decisions reviewed in foregoing pages indicate con-
siderable variation in the philosophy of judges concerning the place
of such punishment in rearing and educating children. There is also
variation among educators, regarding the methods of discipline which
teachers should employ. Because of their pertinence for current philos-
ophy on school discipline, the comments of Judge Stuart of the Supreme
Court of Indiana, 64 set forth over a century ago, are quoted at some

length. The case related to excessive and cruel punishment administered
by a teacher.

The law still tolerates corporal punishment in the schoolroom. The authori-
ties are all that way, and the legislature has not thought proper to interfere.
The public seem to cling to the despotism in the government of schools which
has been discarded everywhere else. Whether such training be congenial
to our institutions and favorable to the full development of the future man, is
worthy of serious consideration though not for us to discuss.

63 Cook v. Neely (1910), 143 Mo. App. 632, 128 S.W. 233.
64 Cooper v. McJunkin (1853), 4 Ind. (Porter) 290.
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In one respect the tendency of the rod is so evidently evil that it might,
perhaps, be arrested on the ground of public policy. The practice has an
inherent proneness to abuse. The very act of whipping engenders passion,
and very generally leads to excess. Where one or two stripes only were at first
intended, several usually follow, each increasing in vigor as the act of striking
inflames the passions. This is a matter of daily observation and experience.
Hence the spirit of the law is, and the leaning of the court should be, to dis-
continuance of a practice which tends to excite human passion to heated and
excessive action, ending in abuse and breaches of the peace....

Were it within the province of these discussions, how many other objec-
tions to the rod, based upon its injurious moral influence on both teacher and
pupil, might be safely assumed.

One thing seems obvious. The very act of resorting to the rod demonstrates
the incapacity of the teacher for one of the most important parts of his voca-
tion ; namely, school government. For such a teacher the nurseries of the
republic are not the proper element. They are above him. His true position
will readily suggest itself.

It can hardly be doubted but that public opinion will, in time, strike the
ferrule from the hand of the teacher, leaving him as the true basis of govern-
ment, only the sources of his intellect and heart. Such is the only policy
worthy of the state, and of her otherwise enlightened and liberal institutions.
It is the policy of progress. The husband can no longer moderately chastise
his wife; nor, according to the more recent authorities, the master his servant
or apprentice. Even the degrading cruelties of the naval service have been
arrested. Why the person of the schoolboy, &dquo;with his shining morning face,&dquo;
should be less sacred in the eye of the law than that of the apprentice or the
sailor, is not easily explained. It is regretted that such are the authorities-
still courts are bound by them. All that can be done, without the aid of

legislation, is to hold every case strictly within the rule; and, if the correction
be in anger, or in any other respect immoderately or improperly administered,
to hold the unworthy perpetrator guilty of assault and battery.
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