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THE UNITED STATES SUPREME COURT
AND THE CIVIL COMMITMENT

OF SEX OFFENDERS

RUDOLPH ALEXANDER, JR.
Ohio State University

In Minnesota ex rel. Pearson v. Probate County of Ramsey County, Kansas v.
Hendricks, Seling v. Young, and Kansas v. Crane, the U.S. Supreme Court decided
cases pertaining to civil commitment of sex offenders to mental institutions. At first,
the earliest case involved whether an offender, classified as a psychopathic personal-
ity, could be committed from the streets to a mental institution. More contemporary
cases posed the question of whether a prisoner, diagnosed as a violent sexual predator
or having an antisocial personality disorder, could be civilly committed to a mental
health facility after this prisoner had served his entire sentence and was about to be
released. For both questions, the Court answered in the affirmative. The Court’s rul-
ings that incarcerated sex offenders nearing release may be civilly committed to a
mental health facility have potentially ominous implications for both mental health
and criminal justice policy.

Keywords: violent sex offenders; civil commitment; mental disorder
Since the 1940s, the U.S. Supreme Court has considered the legality of
civil commitment of sex offenders four times, and in all four cases, the Court
has upheld the states’ use of their police powers to confine some sex offend-
ers in mental institutions. The earliest case involved the confinement of a
man who was said to have a psychopathic personality in a mental institution
with no initial involvement by the criminal court system (Minnesota ex rel.
Pearson v. Probate Court of Ramsey County, 1940).

In the 1990s, several states passed new laws targeting sex offenders. Pas-
sionately and angrily passed by state legislatures, these laws were said to be
needed to protect women and vulnerable children from predatory repeat sex
offenders. The focus of these new statutes was sex offenders who had served
their sentences and were about to be released from prisons. They were diag-
nosed as being violent predatory sex offenders—a new type of mental disor-
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der created by state legislatures. Hence, the legality of these new statutes
resulted in court challenges reaching the U.S. Supreme Court in 1997 and
2001. In both cases, the Court upheld the constitutionality of these statutes
(Kansas v. Hendricks, 1997; Seling v. Young, 2001). The Court also
remanded a case to the Supreme Court of Minnesota in light of its ruling in
Kansas v. Hendricks (Linehan v. Minnesota, (1997) and provided clarifica-
tion in another case (Kansas v. Crane, 2002).

In upholding these statutes, the U.S. Supreme Court slighted and mini-
mized the psychiatric community’s position that these legislatively created
diagnoses for sex offenders have no basis or support in the medical commu-
nity, and the Court partially ignored one of its precedents pertaining to a
criminal offender with an antisocial personality disorder (Foucha v. Louisi-
ana, 1992). The Court’s ruling that incarcerated sex offenders nearing
release may be civilly committed to a mental health facility has potentially
ominous implications for both mental health and criminal justice policy. This
article discusses four problems with the Court’s rulings.

Following a background discussion of mentally disordered offenders, the
number of sex offenders under correctional control, and sex offender treat-
ment, this article discusses the four principal cases in which the U.S.
Supreme Court was asked to decide the constitutionality of civil commitment
for sex offenders. The discussion then moves to criticisms of both civil com-
mitment for sex offenders and the U.S. Supreme Court rulings. Specifically,
this latter part highlights the Court’s flawed position on mental abnormality
and uncritical acceptance of states’ arguments for civil commitment.

BACKGROUND ON MENTALLY DISORDERED PRISONERS,
THE SEX OFFENDER POPULATION,
AND SEX OFFENDER TREATMENT

The description of mentally disordered has been used to refer to many
types of offenders including individuals declared incompetent to stand trial,
individuals declared not guilty but mentally ill, and mentally disordered sex
offenders (Hartstone, Steadman, Robbins, & Monahan, 1984; Müller-
Isberner & Hodgins, 2000). In early Greek society, Aristotle unsuccessfully
implored his countrymen to excuse persons who committed acts while delu-
sional (Appelbaum, 1998). England and America went through a series of
legal tests of criminal responsibility ranging from the wild beast test and the
McNaughtan right-and-wrong test to the irresistible impulse test. Various
insanity tests tend to be altered and restricted when an unacceptable percent-
age of offenders are viewed as escaping punishment. Notwithstanding,

362 THE PRISON JOURNAL / September 2004

 at SAGE Publications - Full-Text Collections on January 22, 2009 http://tpj.sagepub.comDownloaded from 

http://tpj.sagepub.com


offenders who tend to invoke tremendous outrage by their offense are likely
to be unsuccessful in using insanity defenses (Appelbaum, 1998). Following
John Hinkely’s shooting of President Reagan, several states created guilty-
but-mentally-ill statutes, which acknowledged that some persons were men-
tally ill but still deserving of punishment (Palmer & Hazelrigg, 2000). These
persons would thus serve their time in prison while getting treatment for their
mental illness.

States had been civilly committing sex offenders since the 1930s. In the
1960s and 1970s, most states began to repeal their statutes following criti-
cisms by the Group for the Advancement of Psychiatry and the American
Bar Association’s Criminal Justice Mental Health Standards. Among the
criticisms were that labeling these offenders as sex psychopaths lacked sci-
entific merit, the treatment was ineffective, and the prediction was suspect.
However, despite earlier criticisms, these laws reemerged in the 1980s in
response to a perceived problem of ineffective control of sex offenders
(Janus, 2000).

Recent statistics indicate that in 1999, an estimated 570,000 persons were
under the jurisdiction of state authorities for violent offenses or index crimes
(Beck & Harrison, 2001). Of this number, about 19%, or 109,000, were indi-
viduals convicted of rape or other forms of sexual assaults (Beck & Harrison,
2001). Greenfeld (1997) put the figure a little higher by declaring that on a
given day about 234,000 offenders convicted of rape or sexual assault are
under the care, custody, or control of corrections agencies, and about 60% of
these offenders are under conditional supervision in the community. These
offenders provide the pool of sex offenders from which selected offenders
are targeted for control and treatment.

The literature on sex offenders shows little treatment success (Grossman,
Martis, & Fichtner, 1999). Marques (1999) reported preliminary results of
the Sex Offender Treatment and Evaluation Project (SOTEP), which was
mandated by the California legislature when it repealed its mentally disor-
dered sex offender commitment statute in the 1980s. SOTEP, involving 2
years of inpatient treatment and 1 year of aftercare services, consisted of a
random experimental research design with treatment effects studied at least 5
years after discharge from the program. Preliminary results compared four
groups: sex offenders who completed treatment, sex offenders who agreed to
participate in treatment but dropped out, sex offenders who volunteered as a
control group, and sex offenders who did not volunteer. The sex reoffense
percentage after a little more than 4 years since release was 13 for those
offenders who competed treatment, 17.7 for those who agreed and dropped
out, 12.5 for those who volunteered as a control, and 15.1 for those who did
not volunteer as a control. According to Marques (1999), she did not expect
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to see significant treatment effects at that point and was more interested in the
long-term effects.

Other researchers have conducted meta-analyses of sex offender treat-
ment studies. Hall (1995) conducted a meta-analysis on 12 published studies
involving treatment of sex offenders. Hall’s analysis revealed a small but
robust treatment effect thereby indicating that outpatient treatment was more
effective than inpatient treatment. Polizzi, MacKenzie, and Hickman (1999)
examined more than 20 studies but rejected several because the methodology
was so weak as to preclude acceptance of the research results. Thirteen stud-
ies were thus examined, and about half showed some positive results. Polizzi
et al. concluded that overall evidence of the effectiveness of sex offender
treatment was lacking.

MINNESOTA EX REL. PEARSON V.

PROBATE COURT OF RAMSEY COUNTY

The U.S. Supreme Court decision provides little background information
on the Pearson case and the foundation for the law. However, the appellate
decision from the Supreme Court of Minnesota gives some background. The
genesis of the Minnesota psychopathic personality statute seems to embrace,
in part, a eugenic philosophy—the belief that undesirable classes have some
type of genetic predisposition toward being social problems. In the 1940
decision, the Supreme Court of Minnesota quoted from a 1939 article written
by P. A. Draper that discussed mental abnormality and crime.

According to Draper (1939), some individuals demonstrated a lifelong
and constitutional tendency to depart from socially approved norms. These
persons habitually misbehave and have no sense of responsibility. They can-
not follow one occupation and thus seek easy money through a life of crime.
In this group were persons who were pathological liars, prostitutes, vagrants,
drug addicts, alcoholics, and illegitimates (i.e., children produced by parents
who were not married). This psychopathic personality group also was said to
have a moral deficiency (Draper, 1939).

Accordingly, in 1939, the Minnesota legislature passed a statute defining
psychopathic personality but limiting it to persons who were irresponsible in
sexual matters. Basing its statute on the beliefs of medical professionals, the
Minnesota legislature stated that sex crimes were committed by persons
because of a weakness of will and intellect. The statute defined psychopathic
personality as the existence in any person of such conditions as emotional
instability, impulsiveness of behavior, lack of customary standards of good
judgment, failure to appreciate the consequences of the acts, or a combina-
tion of any such conditions as to render the person irresponsible for conduct
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with respect to sexual matters and thereby dangerous to other persons. Such
persons were subject to civil commitment for treatment and control. The leg-
islature made it clear that a person with a psychopathic personality was not
insane and could not use the diagnosis of psychopathic personality as a
defense to a crime (State ex rel. Charles Edwin Pearson v. Probate of Ramsey
County, 1939).

Shortly after this law was passed, a police officer in St. Paul, Minnesota,
requested that the city attorney file commitment proceedings against Charles
Edwin Pearson, and the city attorney commenced proceedings. Pearson
requested a temporary injunction, which was granted, but the injunction was
not made permanent, and the Supreme Court of Minnesota upheld the consti-
tutionality of the law. On appeal, the U.S. Supreme Court held that it was
bound by the construction of the psychopathic personality made by the
Supreme Court of Minnesota, and because it was so bound, Pearson’s argu-
ment that the definition was too vague to be constitutional was overcome.
The Court also rejected the argument that the statute violated the equal pro-
tection clause of the Fourteenth Amendment. Notwithstanding, the Court
observed that the Minnesota law could be opened to serious abuse in its
administration (Minnesota ex rel. Pearson v. Probate Court of Ramsey
County, 1940).

KANSAS V. HENDRICKS

Unlike the Pearson (1940) case, the U.S. Supreme Court was much more
involved in defending the State of Kansas’s efforts to deal with sex offenders.
Kansas, like all other states, had a civil commitment statute to confine and
treat seriously mentally ill citizens. Upon examining the Kansas statute,
however, the legislature decided that the statute was inadequate in addressing
sex offenders. Thus, the legislature created the Sexually Violent Predator Act
and defined a sexually violent predator as “any person who has been con-
victed of or charged with a sexually violent offense and who suffers from a
mental abnormality or personality disorder which makes the person likely to
engage in the predatory acts of sexual violence” (Kansas Statute Annotated §
59-29a 01, 1994). The law provided annual review to determine if the
offender was no longer dangerous.

Kansas applied this law to Leroy Hendricks, an offender with a long his-
tory of sexual involvement with children who was nearing release from a sen-
tence for child molestation. Following a civil proceeding in accordance with
the new law, Hendricks was found to be a sexually violent predator and com-
mitted to the secretary of Social and Rehabilitation Services. On appeal to the
Kansas Supreme Court, a majority of the justices held that the statute vio-
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lated the federal Constitution due process, double jeopardy, and ex post facto
clauses (Kansas v. Hendricks, 1997).

Kansas appealed to the U.S. Supreme Court, and the Court, somewhat
divided, held that the statute did not violate the federal Constitution due pro-
cess, double jeopardy, and ex post facto clauses and that, thus, the law was
constitutional. Due process in a civil context requires that a person be both
mentally ill and dangerous, either to self or others. The Kansas Supreme
Court held that having a mental abnormality was inadequate, and due process
requires that the person whom the state seeks to commit must have a serious
mental illness. However, writing for a 5-to-4 majority, Justice Thomas stated
that the Court has never dictated to states the nomenclature that they must use
in drafting civil commitment statutes. In Justice Thomas’s opinion, states
could use terms, such as emotionally disturbed, mental abnormality, incom-
petent, and insane. In other words, state legislatures did not need to adopt
terms and concepts used by the medical community (Kansas v. Hendricks,
1997).

The Court resolved the other two issues, double jeopardy and ex post
facto, by noting that the procedure that committed Hendricks was civil and
not criminal. Therefore, it could not be double jeopardy. Ex post facto refers
to the application of law for an act an individual committed before the law
existed. For example, if a law were created on July 1, 2001, to forbid U-turns
at a particular intersection and a person was charged with making an illegal
U-turn on June 1, 2001, that would be ex post facto—retroactively applying
the law. When Hendricks committed his last criminal act for which he was
serving his sentence, there was not a law regarding sexually violent offend-
ers. However, the ex post facto clause involves criminal punishment.
Because the Court had stated that the sexually violent offender statute was
civil and could not be double jeopardy, then the same conclusion would
extend to Hendricks’s ex post facto argument (Kansas v. Hendricks, 1997).

Justice Kennedy wrote a concurring opinion in which he totally endorsed
the positions taken in the majority opinion written by Justice Thomas. Justice
Kennedy wrote to elaborate upon the dangers in his view of having a civil
confinement law in conjunction with a criminal process. Justice Kennedy
observed that the practical effects of the Kansas law may be to impose on per-
sons such as Hendricks a lifetime of confinement, which one member of the
task force that proposed the Kansas law endorsed. However, Justice Kennedy
stated that both criminal and civil systems of confinement have a common
goal of incapacitation, but retribution and general deterrence are reserved
solely for the criminal justice system. In addition, Justice Kennedy stated that
if civil commitment is used for retribution or general deterrence for sex
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offenders, then civil commitment is unjustified. Furthermore, if mental
abnormality is too imprecise a category to provide a solid basis for conclud-
ing that civil detention is justified, then the Court’s precedents would not
support the constitutionality of civil commitment (Kansas v. Hendricks,
1997).

In dissent, Justices Breyer, Stevens, Souter, and Ginsburg agreed with the
majority that the definition of mental abnormality satisfied the substantive
requirement of the Due Process Clause and that persons with mental illness
who are dangerous may be civilly confined. However, the minority took
exception to the procedures employed against Hendricks. Justice Breyer, in a
lengthy dissent, pointed out resemblances between the act’s civil commit-
ment and traditional criminal punishment. Some semblances were that both
systems sought to confine the individual in a secure facility and against the
individual’s will. Confinement for civilly committed sex offenders occurred
in the psychiatric wing of a prison hospital where ordinary prisoners are kept,
too. More important, at the time of Hendricks’s commitment, the State of
Kansas had not provided funds for treatment or entered into any contracts
with mental heath professionals skilled in treating sex offenders. Although
the state had created the Sexually Violent Predator Program, there was no
director. Hendricks had been in the program receiving virtually no treatment
for almost a year. In fact, during the debate between supporters of the act,
some supporters honestly stated that they were looking for a way to perma-
nently lock up some offenders and that the prospects of treating sex offenders
successfully were almost nil. Furthermore, the Kansas statute mandated
treatment only after the prisoner was nearing release from prison. The act did
not consider the use of less-restrictive alternatives such as halfway houses or
intense postrelease supervision (Kansas v. Hendricks, 1997).

SELING V. YOUNG

The case involving Andre Young had been in the courts for a longer period
than the Hendricks (1997) case. Washington was one of the earlier states to
address the issue of repeat sex offenders. Following some high-profile sexual
assaults, angry citizens demanded that the Washington legislature do some-
thing about repeat sex offenders and keep them locked up longer. A task
force examined the existing civil commitment laws and decided that the tra-
ditional law on civil commitment for mentally ill citizens was unsuitable.
Thus, it created the Washington State Community Protection Act of 1990,
which was designed to control sex offenders. It defined a sexually violent
predator as someone who has been convicted of, or charged with, a crime of
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sexual violence and who suffers from a mental abnormality or personality
disorder that makes the person likely to engage in predatory acts of violence
if not confined to a secure facility (Seling v. Young, 2001).

As stated, Young’s case had been in the courts for several years; the case
was in the federal courts on the West Coast when the U.S. Supreme Court
ruled on the Hendricks case. A U.S. District Court had ruled that the Wash-
ington law was unconstitutional and that Young had to be released. However,
the U.S. District Court was ordered to reconsider its ruling in light of the
Hendricks case, and then it ruled against Young. The Ninth Circuit Court of
Appeals, although accepting the U.S. Supreme Court decision, ruled that the
law as applied to Young was punitive and not civil. However, the U.S.
Supreme Court ruled that once a statute has been ruled to be civil it cannot be
held to be punitive against a single individual (Seling v. Young, 2001).

Justices Thomas, Scalia, and Souter wrote concurring opinions in Seling
v. Young (2001) regarding the Court’s approach to resolving arguments that a
civil statute is being applied criminally. Justice Thomas’s view is that the
Court should never entertain arguments that a civil statute is being applied in
a criminal fashion. Justices Scalia and Souter wrote that individuals who
have valid claims that a civil statute is being applied in a criminal fashion do
have a remedy. First, these individuals should challenge the nature of their
confinement in the state courts and, if unsuccessful, challenge in the federal
courts. The federal courts should then never hold the statute unconstitutional
but forbid the state from engaging in excesses in administration that contra-
dicts the statute’s civil nature. In dissent, Justice Stevens criticized Justices
Scalia and Thomas for misreading the Court’s precedent in cases involving
whether a civil statute is being applied in a criminal manner. According to
Justice Stevens’s review, a civil statute may be viewed as criminal if it was
sufficiently punitive either in purpose or effect. Young alleged that his con-
finement had a punitive effect and he was not getting treatment for his sup-
posed mental illness. Yet Young’s allegations were not allowed to be pur-
sued. Justice Stevens wrote that, if Young’s allegations were correct, then
Young was being treated no differently than sex offenders sentenced to
prison and may have been receiving worse treatment. Thus, Young should
have had an opportunity to show through the evidence that his allegations
that he was not getting treatment and that his confinement was punishment
were true (Seling v. Young, 2001).

KANSAS V. CRANE

Following its ruling in the Hendricks (1997) case, the U.S. Supreme Court
was asked to consider another Kansas case in which the State of Kansas
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argued that the Kansas Supreme Court had misread the Court’s holding in the
Hendricks case. In this case, Crane was accused of exposing himself to a cou-
ple of women within a 30-minute period. In the second incident, Crane
grabbed one woman, ordered her to perform oral sex on him, threatened to
rape her, and then ran away without doing those acts. Kansas sought to com-
mit him, and a mental health professional concluded that Crane suffered
from exhibitionism and antisocial personality disorder. Although exhibition-
ism was not covered in the Kansas Sexually Violent Predator Act, a mental
health professional concluded that both diagnoses rendered Crane within the
scope of the statute. Committing two acts within a short time period indicated
that Crane demonstrated an increasing tendency toward sexual aggression.
As a result, Crane was civilly committed under the act (Kansas v. Crane,
2002).

Crane appealed to the Kansas Supreme Court contending that the state
needed to show that he had a total lack of control. Based on its reading of
Hendricks (1997), the Kansas Supreme Court agreed. But the U.S. Supreme
Court determined that the Kansas Supreme Court had misinterpreted its rul-
ing in Hendricks. The Court stated that Hendricks required neither a total nor
complete lack of control. However, the U.S. Constitution does require some
finding that an individual whom the state seeks to commit has some degree of
a lack of control and that a commitment based on any lack of control determi-
nation would be unconstitutional. Returning to its holding in Hendricks, Jus-
tice Breyer, who wrote the 7-to-2 majority opinion, recalled that it sanctioned
civil commitment for individuals who had an abnormality or disorder that
makes it difficult, if not impossible, for them to control their dangerous
behaviors. Thus, a state need not show that an individual had no control but,
rather, that he or she had difficulty in controlling himself or herself. In addi-
tion, the Court reiterated that the civil commitment of sex offenders needed
to be distinguishable from other dangerous persons who are handled by the
criminal justice system (Kansas v. Crane, 2002).

CRITICISMS OF THE U.S. SUPREME COURT RULINGS
AND CIVIL COMMITMENT OF SEX OFFENDERS

Four significant criticisms can be made regarding civil commitment of
sex offenders. Of these, two criticisms can be directly tied to the U.S.
Supreme Court’s discussions of mental illness and particularly contradictory
discussions of antisocial personality disorder. The other two criticisms are
tied to the Court, because it uncritically accepted states’ arguments and
repeated erroneous discussions in its legal decisions.
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DRAPER’S COMPLETE VIEWS OF CRIME AND MENTAL ABNORMALITY

The first criticism focuses on the decision of the Supreme Court of Minne-
sota, which the U.S. Supreme Court adopted. The Supreme Court of Minne-
sota selectively drew from Draper’s 1939 discussion of mental abnormality
and crimes, and some of Draper’s arguments are highly questionable in con-
temporary understanding of crime. Draper never listed sex offenders among
the group of persons with psychopathic personalities; he specifically identi-
fied pathological liars, prostitutes, vagrants, drug addicts, alcoholics, and
illegitimates as psychopathic personalities who were responsible for their
behaviors. He stated that two overall groups of mentally ill persons were not
responsible for their crimes: the feeble minded or mentally deficient and the
insane (i.e., paretic epileptics, dementia praeox [schizophrenia], and senile
psychosis). Draper described senile psychosis and wrote that “among this
group there is a greater incidence of sex crime, such as rape. Murder and
fraud also predominate whereas robbery, larceny, and burglary predominate
before 40 years of age” (1939, p. 164). Few social scientists today would
endorse such a belief that offenders who commit murder, fraud, robbery, bur-
glary, larceny, and rape are mentally ill and are not responsible for their
crimes.

Besides the Supreme Court of Minnesota misstating Draper (1939) and
basing its decision in part on questionable medical science, the discussion of
psychopathic personality is rooted in a eugenic philosophy—the view that
some groups are genetically predisposed to crime and pauperism. The status
of persons who were subjected to civil commitment early on is unclear; how-
ever, the lack of discussions regarding the specific conduct of the targeted
offenders is perhaps telling, and the one case in which details were provided
is illuminating.

The appellate record in Minnesota ex rel. Pearson v. Probate Court of
Ramsey County (1940) is silent as to Charles Pearson’s actual conduct that
led the Minnesota court to label him a psychopathic personality and commit
him to a mental institution. The U.S. Supreme Court seemed to have consid-
ered only the constitutional issues and was not concerned with the behaviors
in question. In the Supreme Court of Minnesota decision, a justice revealed
that a police officer made the initial referral to the attorney for Ramsey
County by requesting that Pearson be committed (State ex rel. Charles
Edwin Pearson v. Probate Court of Ramsey County, 1939). Because a police
officer likely observed something or was told something by a citizen, one
might speculate that Pearson may have been masturbating in public or was
peeping in someone’s window. However, the available record does not indi-
cate what happened, and most other Minnesota cases do not specify what
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individuals did to be diagnosed as psychopathic personalities (e.g., see State
ex rel. Carl J. Jackson v. Bunn T. Wilson et al., 1950).

However, one Minnesota case provided some details about the type of
individual to whom this law applied in Minnesota. Benno Dittrich, a 42-year-
old married farmer with six children, was adjudicated as a psychopathic per-
sonality by a district judge in Brown County. According to the evidence,
Dittrich was said to be bright, capable, and a good farmer. However, he was
reported to be emotionally unstable regarding sexual matters in that he had an
uncontrollable craving for sexual intercourse and he masturbated. His sexual
excesses committed upon his wife impaired her health. After he was
adjudged to be a psychopathic personality, Dittrich’s wife left him and he
was released on bond. Two mental health professionals were requested to
evaluate Dittrich. One professional said that Dittrich was not dangerous and
that he had no history of attacking or making advances on other women. But
the other mental health professional testified that, because Dittrich’s wife
had left him, Dittrich had no opportunities for marital relations. As a result,
Dittrich was like steam under pressure, which made him dangerous to other
women. Although the mental health testimonies conflicted, the courts
believed that Dittrich was dangerous and upheld his commitment as a psy-
chopathic personality (In re Psychopathic Personality of Benno Dittrich,
1943).

THE COURT’S SLIGHT OF THE MENTAL HEALTH PROFESSION

A second criticism of the U.S. Supreme Court rulings is that the mental
health community does not support these laws, and the Court erred in its dis-
cussion of mental illness. The justices repeated several times that the medical
community helps to inform the law, but the medical community does not
determine what is legal insanity. Of course, the Court’s assertion is correct,
but what the medical community has said should at least be thoughtfully
considered.

U.S. Supreme Court Justice Clarence Thomas incorrectly characterized
differences between mental health professionals as the psychiatric commu-
nity not being in harmony. But the differences are much more than a mere
lack of harmony. Early on, Reardon (1992), a psychiatrist representing the
Washington Psychiatric Association, appeared before the Washington Task
Force, which was charged with devising a new strategy to deal with sex
offenders. On this task force were victim advocates, correction officials, law
professors, and psychologists. No psychiatrists were on this committee.
Reardon testified that sex offenders were not mentally ill, and it was quite
alarming to the psychiatric community that a law was being considered to
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classify a group of offenders as mentally ill. The task force insisted that sex
offenders were mentally ill and proposed the law anyway (Reardon, 1992).
Apprehensive legislators were threatened by supporters with massive oppo-
sition at the polls if they voted against this new law (Anderson & Masters,
1992).

In addition to the Washington State Psychiatric Association, national
psychiatric associations have spoken out against these laws and their
flaws. The American Psychiatric Association (1999) created a task force
to report and evaluate civil commitment laws and concluded that states have
bent civil commitment to serve a political objective that was an assault upon
psychiatry.

PROTECTING CHILDREN

One of the primary justifications for civil commitment laws for sex
offenders is that they are needed to protect children from sexual predators,
such as Leroy Hendricks. The third criticism of civil commitment is based on
this area of justification. The primary perpetrators of sexual assault involving
children are family members and family acquaintances. For children 17 and
younger who have been sexually assaulted, 34.2% were by family members,
58.7% by acquaintances, and 7% by strangers (Snyder, 2000). However, civil
commitment laws are not designed to target family and acquaintance offend-
ers. Sponsors of the Washington legislation purposely left family members
out of the scope of the law (Anderson & Masters, 1992). Hendricks did have
a long criminal history of assaulting children, but his case must be examined
within the larger context of all sexual offenders. There are, more than likely,
numerous offenders who have sexually abused members of their families for
years. Hendricks may have had multiple victims, but there are family mem-
bers and acquaintance offenders with multiple incidents of sexual abuse, as
well. It is true that Hendricks most likely psychologically damaged many of
these victims, but it holds equally true that offenders within families also
likely inflicted psychological damage upon the children they abused. Yet
these sexual offenders within the family are not subjected to the same civil
commitment and possible lengthy confinement as a stranger offender such as
Hendricks. The focus of the legislation does not fall on these family/
acquaintance perpetrators.

Furthermore, the idea that states can detect the most dangerous sex
offenders and protect future victims is part of a broader philosophy that the
most dangerous criminal offenders can be identified and incapacitated
thereby enhancing the protection of society (Visher, 1987). For instance, the
attorney general of Kansas, to convince the U.S. Supreme Court that the
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commitment law is limited to the most dangerous sex offenders, stressed that
less than 1% of sex offenders are civilly committed in her state (Kansas v.
Crane, Argument Transcript, 2001). However, Auerhahn (1999) wrote that
selective incapacitation to reduce crime rested upon the identification of the
pool of dangerous offenders, but researchers “cannot do it with any reliable
accuracy” (p. 727). In that criminal justice researchers cannot identify dan-
gerous offenders, it would follow that judges cannot incapacitate the most
dangerous offenders. In a similar vein, committing 1% to 2% of sex offend-
ers to a mental institution or prison mental health unit will not have any effect
on sex crimes.

SOCIAL JUSTICE

A fourth criticism of the civil commitment of sex offenders is that it vio-
lates the principle of social justice. Seemingly, the U.S. Supreme Court is not
going to permit states to go further in civilly committing prisoners and is lim-
iting commitment to the perceived most dangerous sex offenders. But if
states have the legal ability to classify sex offenders as mentally ill, then
ostensibly they have the capacity to do so for other prisoners. Undoubtedly,
sexual assault is a serious crime; however, other serious crimes such as homi-
cides and aggravated assault significantly outnumber sexual assaults. Pris-
ons house numerous persons who have had a history of violence and who
have antisocial personality disorders. But these prisoners who have killed,
stabbed, shot, or maimed other persons leave prison when they have served
their time.

Interested in the manifestation of unjust state laws, Alexander (1997)
applied a sociological labeling theory to the issue of civil commitment of sex
offenders and found that the theory was supported. A major focus of devi-
ance is its medicalization, which enables states to control deviance more eas-
ily by labeling some individuals as mentally ill. If sex offenders were not
labeled, they may not be confined longer than their sentence, but with a label
of mental illness, they may be confined indefinitely. Furthermore, some per-
sons are specifically not labeled, as was the case with the Washington legisla-
tion that specifically left out parents, grandparents, and other relatives who
sexually molest those within their families. Based on what has occurred with
sex offenders, Alexander (1997) hypothesized that stalkers would be the next
group to receive a label of mental illness, and such legislation will be directed
at the stranger stalker rather than intimates such as ex-husbands and former
boyfriends.

Linked to Alexander’s (1997) argument as an illustration, a current crisis
involving the sexual molestation of children is occurring within the Catholic
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Church. A number of Catholic priests have been found to have a long history
of sexually abusing children, and some have as many victims as Hendricks in
Kansas. Yet to date, no one has said that those priests who have a history of
molesting children are mentally ill. Labeling theory would suggest that Cath-
olic priests would not be viewed as sexual predators in the same manner as
the targeted offenders in Kansas and Washington.

In the introduction, the author stated that the U.S. Supreme Court had
ignored one of its precedents, Foucha v. Louisiana (1992), although the
Court referenced Foucha in Kansas v. Henricks (1997) and Seling v. Young
(2001). Searching the literature reveals that one of the first persons to tie
Foucha to the issue of civil commitment of sex offenders was Alexander
(1993). Then, Alexander (1993) wrote that the mental health professionals
who examined Foucha testified that Foucha had an antisocial personality dis-
order, which was not a mental disease. The majority in Foucha, consisting of
Justices White, Blackmun, Stevens, O’Connor, and Souter, seemed to accept
that Louisiana had no medical basis to continue holding Foucha. Moreover,
Justice O’Connor specifically stated that Foucha did not have a mental ill-
ness justifying continued confinement. Reading the justices’ conclusions,
Alexander (1993) concluded that because the majority had rejected that anti-
social personality disorder was a mental illness, then sex offenders who had
diagnoses of antisocial personality disorders could not be civilly committed
based on these diagnoses. Because of the rulings in Kansas v. Hendricks and
Seling v. Young, it appears on the surface that Alexander was incorrect. But
further analysis offers another explanation.

Seemingly, Justice O’Connor’s position in Foucha (1992) was not fixed
and pliable, which Alexander (1993) may have missed. Justice O’Connor
stated in Foucha that the type of crimes that a person is accused of commit-
ting may justify civil commitment in some circumstances but not in others.
Justice O’Connor wrote that public policy concerns might justify civil com-
mitment for persons accused of serious crimes but not for nonviolent or
minor crimes. Although this differential justification may seem to be practi-
cal in terms of public policy concerns, this differentiation suggests a prob-
lem. Aside from equal protection issues, sending a message that a person,
such as Foucha, who is charged with burglary and who has been diagnosed
with antisocial personality disorder is not mentally ill or has a mental disease
but a person charged with sexual molestation who has been diagnosed with
antisocial personality does have a mental illness or mental disease is flawed.
The message given by this inconsistency is that a mental health diagnosis
may be accepted or rejected depending upon the criminal justice goal. What
the Court has done, and specifically Justice O’Connor, is what states have

374 THE PRISON JOURNAL / September 2004

 at SAGE Publications - Full-Text Collections on January 22, 2009 http://tpj.sagepub.comDownloaded from 

http://tpj.sagepub.com


done when they created and embraced a mental health term to serve a crimi-
nal justice goal for a very narrow group of offenders. In short, Foucha pro-
vides that no emphasis should be put on the Court’s seeming acceptance that
Foucha had an antisocial personality disorder, which was not a mental
disease, but that the emphasis is only upon the perceived dangerousness that
an individual poses.

CONCLUSION

Although the U.S. Supreme Court has distinguished civil confinement
from criminal confinement in its previous rulings and declared that sex
offenders are confined for treatment, the Court is wrong in how it has han-
dled this distinction as it relates to sex offenders. When angry citizens
demanded that their legislatures do something about sex offenders, these citi-
zens had no thoughts of treatment or advocacy for treatment. They wanted
their legislature to keep offenders confined and locked up. Knowing that a
prisoner had to be released at the end of his or her sentence and knowing that
sex offenders were not mentally ill, state legislatures, with the support of the
U.S. Supreme Court, manufactured a new mental problem as the only way to
continue confinement.

Equally, the Court is wrong when it says that the purpose of civil commit-
ment is treatment and that civil confinement cannot be viewed as punish-
ment. Theoretically, this proposition may be true, but as it relates to treatment
of sex offenders, it does not hold. The criminal justice system exists to pun-
ish, and the punishment may take several forms: taking an offender’s life, fin-
ing an offender, restricting an offender’s liberty by placing him or her on pro-
bation, or restricting an offender’s liberty by incarceration for a specific or
nonspecific time. When offenders complete their required sentences, they
have an absolute right to their freedom, no matter how offensive the general
population may find them to be. Sex offenders are placed in mental institu-
tions and prison mental health units for the primary purpose of keeping them
confined longer than the required sentence, which makes the confinement
punishment. Individual states and the U.S. Supreme Court lost credibility
when they falsely argued that the purpose of civil commitment at the end of a
prisoner’s sentence was treatment of a mental health problem. A more honest
approach would be to admit that sex offenders are not mentally ill, convict
those who are guilty, sentence them, and treat them while they are serving
their prison sentences. Offenders whom the courts deem dangerous can be
sentenced by the power of the criminal justice system to lengthy terms or life
without parole.
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Finally, the civil commitment of sex offenders has significance for crimi-
nal justice policy. Critics have noted that using any diagnosis in the Diagnos-
tic and Statistical Manual of Mental Disorders, 4th ed. (American Psychiat-
ric Association, 1994) as a basis for civil commitment has the potential of
affecting large numbers of offenders. Belatedly, Justice O’Connor observed
that, because 75% of prisoners have antisocial personality disorders, they all
could face civil commitment when they have served their sentences (Kansas
v. Crane, Argument Transcript, 2001). In addition, Justice Ginsburg ques-
tioned the use of a diagnosis of antisocial personality disorder as a basis for
civil commitment (Kansas v. Crane, Argument Transcript, 2001).

Previously, the U.S. Supreme Court sanctioned the use of antisocial per-
sonality disorder as a mental illness justifying civil commitment. The criteria
for this disorder require that an individual have three or more of the
following:

1. Failure to conform to social norms with respect to lawful behaviors as indi-
cated by repeatedly performing acts that are grounds for arrest.

2. Deceitfulness, as indicated by repeated lying; use of aliases; or conning others
for personal profits or pleasure.

3. Impulsivity or failure to plan ahead.
4. Irritability and aggressiveness, as indicated by repeated physical fights or

assaults.
5. Reckless disregard for safety of self or others.
6. Consistent irresponsibility, as indicated by repeated failure to sustain consis-

tent work behavior or honor financial obligations.
7. Lack of remorse, as indicated by being indifferent to or rationalizing having

hurt, mistreated, or stolen from another.

As Justice Ginsburg correctly noted, an individual could qualify for a
diagnosis of antisocial personality by not working, not paying debts, and
being reckless and irritable, which would include a significant number of
people in and out of prison (Kansas v. Crane, Argument Transcript, 2001).

A New Jersey politician stated that all violent criminals in prison should
be eligible for civil commitment after they have completed their prison sen-
tences (Wilson, 1994). Maybe the New Jersey politician was posturing for
the next election, but maybe not. Although the U.S. Supreme Court appears
to be unwilling to go so far as to support the civil commitment of offenders
who have been convicted or charged with a nonsexual crime and who have
antisocial personality disorders, it would be difficult legally to hold other-
wise given what the Court has endorsed with the civil commitment of sex
offenders.
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