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Foreword

In the 1980s, I served as Educational Director at a residential independent 
school for students with learning disorders. Early one September after-
noon, I received a telephone message from a young teacher who resigned 
from our program to take a job at a local public school as an elementary 
school teacher.

Her message stated that although she had been in her new position for 
only a few days the teacher recognized that she had two students in her 
class who would benefit from our specialized (and very expensive!) cur-
riculum. The teacher was meeting with the parents the next day and 
wanted me to know that she would be referring them to me.

Fortunately, I was able to contact the teacher and dissuade her from her 
plan before she committed the act of professional suicide.

The young, well-intentioned teacher had no understanding of the legal 
implications of her actions. She had little appreciation of the fact that even 
as a young, fledgling teacher she spoke for the school system and her recom-
mendation would have committed her school to paying for the costs of the 
services that we provided as an “outside agency.”

It was then that I realized that most teachers have little understanding 
of (or appreciation for) the complex laws and regulations that impact on 
special education teachers. This situation has improved a bit in recent 
years due to the legal courses offered in university teacher-training pro-
grams, but I continue to observe that many building-level educators find 
“legalities” an inconvenient and bothersome obstacle.

On the contrary, these legislative regulations and mandates form the 
template for 21st century special education.

Enter Allan Osborne and Charlie Russo.
In the latest edition of Special Education and the Law: A Guide for 

Practitioners, the Drs. Osborne and Russo provide teachers and administra-
tors with an updated and understandable guide to the intricate and often 
perplexing laws that regulate our field today. Their impeccable research 
and user-friendly writing style make this book a must for administrators’ 
and teachers’ professional bookshelves.
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It is important for practitioners to recognize that the legal mandates 
and requirements—although troublesome and time-consuming—are 
designed to protect and defend the special needs students that we serve 
daily in the classroom.

Prior to 1975, these students had no specific rights or safeguards. Their 
services were delivered at the whim of each municipality, and programs 
for special needs students were tantamount to holding patterns where 
these students were occupied with haphazard and objective-less curricula. 
Further, resources intended for these programs were often instead used as 
“spare parts” for the regular education programs. . . . If the Science 
Department needed additional furniture, equipment, or funds, it was sim-
ply taken from the special education program. Special needs teachers had 
no guidance or accountability and parents had no rights or due process. 
The authors of the 1975 legislation referred to a “papier mache” mentality 
in special education where teachers were expected to keep their students 
busy, happy . . . and invisible.

The laws outlined in this invaluable book have changed all that. These 
students, their families and their teachers have specific, enforceable rights 
to receive a “free appropriate public education” that enables the students 
to reach their fullest potential and become contributing members of our 
society. In the words of President William J. Clinton, “In these troubled, 
challenging times, we simply do not have a single person to waste.”

From a practical, day-to-day viewpoint, I will grant that these regula-
tions create an additional layer of paperwork, meetings, and requirements 
that can occupy a troubling percentage of a teacher’s time and energy. But 
if teachers come to truly understand the nature, history, and nuances of 
these laws, they can become more effective and impactful advocates for 
their students and their families.

Again, the laws were not created to be an obstacle to service delivery 
in special education. Rather, they were designed to serve as a vehicle to 
outline, protect, and preserve the rights of these students.

The pioneers in our field fought long and hard to establish these rights. 
As 21st century special educators, it is our responsibility to understand 
and utilize these laws to level the playing field for students whose abilities 
are compromised through no fault or choice of their own.

Dr. Osborne and Dr. Russo provide the information that enables admin-
istrators and teachers to view education legislation as an opportunity . . . and 
not an obstacle.

—Richard D. Lavoie, M.A., M.Ed.
Consultant and Author, It’s So Much Work to Be Your Friend:  

Helping the Child With Learning Disabilities Find Social Success
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Preface

In 1975 Congress enacted sweeping legislation known as the Education for 
All Handicapped Children Act mandating a free appropriate public edu-
cation (FAPE) in the least restrictive environment for all eligible students 
with disabilities tailored to their unique needs as reflected in their indi-
vidualized education programs (IEPs). Most recently reauthorized in 2004, 
this comprehensive law, now known as the Individuals with Disabilities 
Education Act (IDEA), drastically altered the continuum of programs that 
states, through local school board officials, must provide to students with 
disabilities. Over the years, the IDEA and its regulations have generated 
more litigation than any other educational legislation in the history of 
American public schools. Moreover, the IDEA and its regulations created 
a web of legal obligations about which educators constantly need to  
be updated.

Since the last edition of this book was published in 2007, federal and 
state courts have resolved well over 900 cases in disputes involving spe-
cial education. While the majority of these judgments are consistent with 
prior case law, many deal with new issues or matters specific to the 2004 
IDEA amendments. In the third edition, we have added discussions based 
on the cases that have broken new ground. Further, we have updated our 
discussions of other issues to include specific citations to more recent, and 
arguably more relevant, case law. We have updated the “Frequently Asked 
Questions” and “Recommendations” sections of each chapter to reflect 
changes in case law.

Past editions included a chapter on procedural issues that included a 
section on parental rights. We separated out this section and incorporated 
it as part of a new chapter on student and parent rights. We have also 
added a new chapter on the rights of students with disabilities under 
Section 504 of the Rehabilitation Act and the Americans with Disabilities 
Act. This chapter includes a discussion on the U.S. Department of 
Education’s 2013 guidance on providing access to athletic programs for 
students with disabilities.

Given the far-reaching scope of the IDEA and its regulations, this  
edition examines how federal and state courts continue to interpret the 
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statute and its regulations, addressing the delivery of special education 
and related services to students with disabilities. The book is organized 
around the major procedural and substantive issues in special education 
law. Specifically, the book examines the substantive and procedural 
requirements that the IDEA, its regulations, and litigation have placed on 
school officials. Among the major topics that this book addresses are the 
rights of students with disabilities to a FAPE, procedural due process, 
proper placement, the receipt of related services, discipline, and remedies 
if school officials fail to adhere to the IDEA. In addition, the book traces the 
legal history of special education while briefly discussing other statutes 
that affect the delivery of special education services.

This book is not by any means intended to replace the advice and 
counsel of school board attorneys. Rather, this book is designed to help 
make school officials, especially at the building level, more aware of the 
requirements of the laws governing special education, in the hope that 
doing so will put them in a better position to implement the myriad legal 
requirements. Still, we caution readers always to consult their school 
board attorneys when difficult situations arise.

Chapter 1 provides a historical perspective on the special education 
movement. It begins with an overview of the various sources of law in 
order to place the rest of the book in its proper legal context. The chapter 
then discusses the forces that led to the development of special education 
legislation in the United States and goes on to review the various laws that 
currently affect the delivery of special education services and the rights of 
children with disabilities.

The second chapter presents information about the rights of students 
to receive special education and related services. The chapter reviews 
information on who is eligible to receive services, along with the legal 
requirements for providing a FAPE in the least restrictive environment. 
The chapter next discusses the components of a FAPE and the factors that 
IEP teams must consider when making placements. The chapter adds dis-
cussions about when school boards must provide private day school and 
residential school programs and when extended school year programs are 
warranted.

Students with disabilities are entitled to receive related, or support-
ive, services to the extent that these services are necessary for them to 
benefit from their special education programs. Chapter 3 offers detailed 
information concerning the supportive services that qualify as related 
services and the circumstances under which they must be provided. 
Further, the chapter examines issues surrounding assistive technology 
and transition services.

The IDEA gives parents and students very specific rights throughout 
the entire process. Addressing these, the fourth chapter examines issues 
such as the IDEA’s notification and consent requirements as well as paren-
tal rights regarding the development of IEPs for their children. The chapter 
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also explores the rights of noncustodial parents and of students when they 
reach the age of majority while including a detailed section on the law 
regarding educational records.

One of the IDEA’s unique features is its elaborate due process safe-
guards. These safeguards are designed to ensure that students with dis-
abilities receive the FAPE that they are guaranteed by the law. The fifth 
chapter outlines the procedural steps that educators must follow to properly 
identify, assess, and place children with disabilities. Moreover, the chapter 
discusses the responsibilities of educators in the development of IEPs and 
the procedures they must follow when changing student placements.

Unfortunately, since students with disabilities, like their peers without 
disabilities, sometimes misbehave, they are not immune to being disci-
plined. Nonetheless, the disciplinary sanctions meted out must not 
deprive students with disabilities of the FAPE they are guaranteed by the 
IDEA. Chapter 6 discusses the special procedures that school officials must 
adhere to when disciplining special education students.

When Congress enacted the IDEA, it envisioned a system whereby 
school officials and parents would work together to plan and develop stu-
dents’ IEPs. However, insofar as Congress was not naïve and realized that 
disputes would arise, it included procedures in the statute relating to dis-
pute resolution. These procedures are reviewed in Chapter 7.

Parents have recourse when school board officials fail to provide the 
FAPEs mandated by the IDEA. Since the enactment of the IDEA, the courts 
have provided parents with compensatory remedies in addition to pro-
spective relief. Chapter 8 outlines the remedies available to parents when 
their school boards fail to live up to their responsibilities. This chapter 
includes information about awards of tuition reimbursement, compensa-
tory educational services, and attorney fees, plus a general discussion of 
punitive damages.

The new Chapter 9 presents information on Section 504 and the 
Americans with Disabilities Act, two civil rights statutes that prohibit dis-
crimination against individuals with disabilities. Like the content of the 
other chapters, this material analyzes the statutes, their regulations, and 
case law. The topics include providing reasonable accommodations to stu-
dents with disabilities, testing and evaluation considerations, participation 
in sports and extracurricular activities, and antidiscrimination provisions 
of these laws.

Rounding out the book, Chapter 10 briefly reflects on practical issues 
in dealing with the legal system. Most notably, this chapter reviews the 
subject of preventative law and dispute resolution. Further, the chapter 
offers insights for school officials about the value of having a good attor-
ney who is knowledgeable about special education and about how to 
locate such a professional.

The book includes a brief glossary of terms that are neither defined nor 
explained in the text. Rather, the glossary is designed to define the legal 
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terms with which the reader may be unfamiliar. During the past few 
decades, terminology in special education has changed. Much of the old 
terminology today may be considered politically incorrect. This has pro-
vided us with a challenge in that older court decisions used the terminol-
ogy that was prevalent at the time the decisions were made. Rather than 
translate those terms ourselves, and risk misinterpretation, in many 
instances we have chosen to describe students as they were labeled in the 
original court documents. We ask readers to understand that the terminol-
ogy is that of the courts and not ours. Finally, we list Internet resources at 
the end of the book, including websites of state departments of education, 
special education services, and education law in the hope that these will 
be useful to readers.


