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1chapter 

The Two Congresses

  1  

Non-Delegation 
Doctrine: “Agencies 
Cannot Make Laws” (Ostensibly)

WHY STUDY ADMINISTRATIVE LAW?

Citizens and students who want to understand American government tend to 
look first to courses on constitutional law or to Congress. But agencies execute 
most of the governing. So, in order to understand most of our government, 
look at administrative law, the law that sets forth the logic of agency power: the 
sources of that power, and the limits of that power.

Many readers of this book will spend a good part of their professional lives 
working in government agencies. If you are among that group, you will find 
that administrative law explains many of the procedures you follow and creates 
the framework of law that structures much of your work. Indeed, you may find 
yourself turning to administrative law to explain why you cannot do something 
your political leadership has commanded.

Government operates primarily through agencies. When you attend a 
public school or university, pay your taxes, get protected or arrested by the 
police, look for “grade A” beef or eggs, you are interacting with the work of a 
government agency. Since administrative agencies serve so many different 
purposes—from delivering the mail; to fighting wars; to issuing parking tick-
ets; to educating children; to sending social security checks—they necessarily 
vary in structure. Except for a small minority mandated by the U.S. Constitution, 
a state constitution, or the charter of a local government, these agencies owe 
their origin to laws enacted by Congress, state legislatures, or local legislative 
bodies (i.e., “statutes”). All agencies have some leadership format: a Cabinet 
secretary, a director, a commissioner, or some other officer or group of leaders, 
like a board or a commission. Most state and federal agencies employ civil 
servants who may have done well on merit examinations or survived some 
other kind of competitive process, and enjoy some degree of job protection 
under civil service laws that, for example, prevent them from being fired solely 
to make room for political patronage hires. All have units that perform execu-
tive functions, for instance any of the tasks listed at the beginning of this par-
agraph, among thousands of other tasks. Sometimes, the leadership of the 
agency devises rules (“regulations”) to clarify or implement the mandate of the 
legislation originally empowering the agency; often an office of counsel or 
another unit of the agency will prepare such regulations. Many agencies also 
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 2   ADMINISTRATIVE LAW

have units that hear and resolve arguments (“adjudications”) between the 
executive personnel of the agency and individuals, businesses, or other entities 
who challenge their decisions.

One way or another, elected executive officials, such as presidents, gover-
nors, county executives, and mayors appoint agency leaders, and usually can 
replace them as well, giving those officials power and influence they can exer-
cise over those agency leaders. Elected legislators can enact, repeal, and amend 
the legislation that empowers the agencies. Citizens who may feel that they 
have been abused can appeal agency adjudicative decisions. Citizens, busi-
nesses, and other government officials may also bring the judicial power to 
bear on questionable agency rulemaking or other agency actions, which often 
entails using the federal Administrative Procedure Act (APA), first enacted in 
1946 and amended often thereafter. In later chapters, we explore in detail how 
the APA requires agencies to adhere to certain principles of fairness and due 
process in their adjudications, to a lesser extent in rulemaking, and to an even 
smaller extent in their executive functions. Every state also has an administra-
tive procedure act, usually mirroring, at least to some extent, one of the Model 
State Administrative Procedure Acts (MSAPAs), especially that of 1961. Later 
chapters include frequent reference to the 2010 MSAPA, and one can presume 
that over time more states will adopt provisions of this more current MSAPA.

Survey results released in 2010 showed that about a fifth of American 
adults “faced a legal issue that could have involved hiring a lawyer” in the past 
year.1 Another statistic is that less than half of American adults have “contacted 
a U.S. Senator or Representative” between 2004 and 20082; however, virtually 
every adult American deals with government agencies many times a year.

While Congress in recent years3 enacts three or four hundred bills each 
two-year session, and Pew Research suggests even fewer are meaningful,4 
federal agencies issue ten times as many rules and regulations in the same 
period.5 Internal Revenue Service regulations determine far more decisions 
on individuals’ tax returns (albeit usually smaller decisions), than Internal 
Revenue Code provisions enacted by Congress. National Labor Relations 
Board (NLRB) rulings determine the outcome of thousands more labor cases 
than the National Labor Relations Act itself.6 A federal statute that is four 
pages limits compensation to executives of financial institutions “bailed out” 
in 2008; yet, there are 123 pages of Treasury Department regulations in the 
Federal Register detailing those limitations.7

The federal courts decide about 400,000 cases a year.8 One law professor 
has claimed that “federal agencies complete more than 939,000 adjudications” 
annually, while “federal judges conduct roughly 95,000 adjudicatory proceed-
ings, including trials.”9 The Social Security Administration alone completes 
about twice as many hearings in an average year as all the federal courts put 
together.10 At the state government level as well, agencies generate far more 
rules and decisions than courts or legislatures.

The point is that agencies, not courts or legislatures, are responsible for 
most of the governance in the United States (as well as in other nations). For 
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 Chapter 1  Non-Delegation Doctrine 3  

any citizen, and especially for citizens who look toward careers in government, 
administrative law answers many fundamentally important questions11: By 
what right do government agencies exercise power? What are the sources of 
their powers, and the limits on those powers? If they exceed those limits, what 
can citizens do about it?

At its core, administrative law is about basic value conflicts: fairness versus 
efficiency versus representativeness. Do you want to complain that the bureau-
cracy moves so slowly that it is driving you out of business, or do you want to 
complain that it does not give you a sufficient chance to prove that you are right? 
Do you want your taxes to go up, or your Social Security check or Medicare 
payments to go down so that government can afford the personnel cost of giving 
everyone an opportunity to fight agency decisions in court; or do you want to be 
told that you don’t meet the technical legal requirements to get a court to listen 
to your argument about why the government agency should not have done what 
they did to you? Do you want all policy judgments to be made by your elected 
representatives—people you can fire if they don’t represent your point of view—
or do you want the bureaucracy to continue to operate? How much representa-
tive democracy do you need? Let’s start with the last question.

THE NON-DELEGATION DOCTRINE 

The second sentence of the Constitution reads “All legislative powers herein 
granted shall be vested in a Congress of the United States, which shall consist 
of a Senate and a House of Representatives.”12 Therefore, in effect in a docu-
ment agreed to by their representatives in 1789, the people of the United States 
said “The first rule is that Congress does the lawmaking.”

Also in 1789, however, Congress said that veterans’ benefits should be 
based on service in the Revolutionary War “under such regulations as the 
President of the United States may direct.”13 Immediately, this produced cer-
tain problems: what if the veteran had been hurt tripping over a sack of flour, 
off duty, not in uniform? Congress did not have the time to pass a different 
law for each such question; soon, judges realized that they also had too many 
other things to do.14 In 1820, after the press had exposed various scandalous 
abuses, Congress finally fully handed such decisions to the Secretary of War.15 
A bureaucrat began making policy decisions.

Theory versus Practice
But, didn’t this contradict the principle that Congress was supposed to do the 
lawmaking? The Secretary, and then his clerks, began to make rules as to who 
was eligible for veterans’ benefits and who was not. This would seem to have 
been in direct violation of the 1789 constitutional agreement that Congress 
would make the rules, and “the Government of the United States, or . . . any 
Department or Officer thereof,”16 would merely carry them out.

The people gave up their own power to Congress to make laws. They 
elect Congress to represent them, and can replace Congress every two years 
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 4   ADMINISTRATIVE LAW

(with one-third of the Senate also replaceable every two years). If they don’t 
like what their representatives in Congress do, they can replace them. But, if 
Congress gives its power to someone else (i.e., a civil servant, a bureaucrat, a 
clerk), the people might not even know, and certainly cannot fire them the 
way they could “fire” Congress. Clearly, the people have less control over this 
third party than they have over Congress.17

Thus, legal tradition says that when the people choose to give, or “delegate,” 
their powers to someone, that individual or entity cannot then give the powers 
to someone else. This dates back to ancient Roman law, and passed down to 
John Locke in the 17th century. The Supreme Court first cited the principle, 
presumably based on Locke, in a decision in 1831.18 Consequently, how could 
Congress so casually have delegated its power to make rules to the president, or 
in reality to his agents in the War Department?

This seemingly nit-picking debate, which has provided grist for the 
administrative law mill for a long time, in fact has serious reverberations, and 
probably lacks a fully satisfactory resolution.

The obvious response is that Congress could not possibly make every 
petty rule needed to guide every bureaucratic decision. The theory used to 
justify the grant of authority to agencies to make such rules was that agencies 
were merely to “fill up the details”19 (i.e., that Congress would set out the broad 
policies with its legislation, and that agencies’ rules would simply fill in the 
necessary administrative details).

It was not such a long step from the theory that agencies could “fill up the 
details” to the theory that Congress could actually delegate legislative authority 
so long as it prescribed “standards” to limit the agency’s use of the power. The 
Interstate Commerce Commission (ICC) imposed certain requirements on a 
railroad company undergoing reorganization before they allowed it to issue 
stock. The Court, once again, gave lip service to the non-delegation doctrine, 
but this time explicitly okayed actual delegations as long as they were limited 
by a “prescribed standard,” such as if the ICC’s enabling statute said that it 
should protect the public against financial failure by railroads.20

Broader Delegations
The Court approved broader and broader delegations imposing such “limits” 
or so-called standards as prohibiting “unfair” competition,21 and regulating the 
airwaves as the “public convenience, interest or necessity requires.”22 With the 
vast expansion of federal agency power in the National Industrial Recovery Act 
(NIRA), in 1935 the Court at last saw standards it found impermissibly broad. 
In Panama Refining Co. v. Ryan,23 the Court rejected as no real restriction the 
“limit” on the President’s power to ban interstate shipments of oil produced in 
violation of state law to when the oil was shipped in an “unfair competitive 
practice” or failed to “conserve natural resources.” Justice Cardozo, dissenting, 
pointed out broader delegations the Court had permitted.24

But, no one dissented in Schechter Poultry Corp. v. United States, 
famously known as the “sick chicken” case.25 NIRA gave the President the 
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 Chapter 1  Non-Delegation Doctrine 5  

power to prescribe “codes of fair competition” for any industry if the 
President thought the industry’s own code was anticompetitive, or the power 
to approve industry codes. Under NIRA’s Live Poultry Code for the New York 
City area, wholesale chicken dealers were not allowed to let their customers 
(butchers and retailers) select individual chickens; rather, they were required 
to accept whichever chickens came out of the coops.26 The Schechter broth-
ers were charged with criminal offenses (!) for permitting their customers to 
select individual chickens and thereby avoid buying sick ones. They chal-
lenged the constitutionality of Congress giving the President the power to tell 
them how to sell chickens. (In reality, dominant forces within industries 
often wrote codes to their own liking, with New Deal officials often unable to 
monitor or even understand the implications of some of these types of 
codes). The Poultry Code, for example, favored wholesalers over retailers. 
(The Schechters were trying to attract retailers with the fairer deal that they 
had historically offered.27)

Justice Cardozo, concurring this time, agreed that here Congress had 
given the Executive, in effect, a “roving commission to inquire into evils and 
then, upon discovering them, do anything he pleases.”28 Since the President, on 
recommendation of a trade association, could impose codes that could do 
“anything that Congress may do within the limits of the Commerce Clause for 
the betterment of business,” Cardozo agreed that “This is delegation running 
riot. No such plenitude of power is susceptible of transfer.”29

In the second and last time the Supreme Court threw out a delegation of 
power to the federal executive, Joseph Schechter and his brothers, chicken 
dealers from Brooklyn, had overturned the cornerstone of the National 
Industrial Recovery Act.30

AGENCY POWER POST-SCHECHTER

Since Schechter, no congressional delegation of power to a government agency 
has been held too broad, although at least some of the delegations that have 
been upheld arguably have been at least as broad as the delegation in Schechter. 
In National Broadcasting Co. v. United States,31 the Court upheld the 
Communications Act of 1934, which gave the Federal Communications 
Commission (FCC) the power to grant broadcast licenses “if the public con-
venience, interest, or necessity will be served thereby.” The Court claimed that 
if the standard were more specific, the FCC could not accomplish the task 
intended for it. How such a standard could serve as an “intelligible principle,” 
the Court did not explain. In FCC v. RCA Communications, Inc.,32 the Court 
went even further when the FCC attempted to figure out the policy direction 
Congress wanted, and therefore based a decision “in favor of competition.” The 
Court actually objected to the FCC’s effort to determine congressional intent, 
scolding the FCC for failing to rely on its own judgment instead! Apparently, 
not only did Congress not need to supply a guiding principle, the agency need 
not even attempt to discern one.
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 6   ADMINISTRATIVE LAW

Delegation to a Private Organization
The Court has never explicitly backed away from a 1936 decision rejecting a 
congressional delegation of power to a private organization, Carter v. Carter Coal 
Co.,33 despite the fact that outsourcing of formerly government work has meant 
in reality that plenty of policy decisions affecting the public are now made by 
private entities.34 The private identity of the recipient of delegated power seems 
to make the delegation worse, but “if legislative standards exist, the individual’s 
private status does not come into play.”35 Rather, the test of constitutionality 
should be: first, whether the government (Congress or the president) has granted 
powers whose extent, importance, or nature exceed an appropriate private role; 
and second, “whether the actors in question are subject to enough governmental 
checks to guard against arbitrary or self-serving conduct.”36 As “the Constitution 
does not authorize private parties to exercise decisional authority over their 
peers,” if the delegation fails these tests, it should be struck down.”37

State courts have generally been somewhat more willing to strike down 
statutes as violating the non-delegation doctrine, as noted in a leading Texas 
case, Texas Boll Weevil Eradication Foundation Inc. v. Lewellen.38 Beyond 
informative dicta as to delegations to government agencies, the Texas decision 
also offered tests to determine whether a statute violates the prohibition against 
delegating government powers to a private entity: (1) Does the government 
exercise significant review power over the entity’s decisions? (2) Are the inter-
ests of the affected public represented in the decision-making process?  
(3) Does the entity enforce its decisions against individuals? (4) Do the entity’s 
interests conflict with those of the public? (5) Can it establish or impose crim-
inal penalties? (6) Is the delegation broad or narrow? (7) Does the entity enjoy 
special expertise for its assigned role? (8) Does the delegation include guide-
lines or standards channeling the entity’s behavior?39 Federal courts should 
perhaps consider applying the Texas tests as well.

Ultra Vires: “Outside the Power”
And despite occasional obituaries to the contrary,40 the non-delegation doctrine 
lives on. In Kent v. Dulles, the Court held that Congress did not really mean to 
give the Secretary of State unlimited power to withhold passports on the basis of 
“beliefs or association,” because that would have violated both the non-delegation 
doctrine and the Fifth Amendment right to liberty.41 In a 1980 Supreme Court 
decision, Justice Stevens opined that if a safety standard allowed the Secretary of 
Labor to limit benzene without a meaningful quantitative showing that it was 
dangerous, then the statute “might be unconstitutional under the Court’s reason-
ing in A.L.A. Schechter Poultry Corp. v. United States [citation omitted] and 
Panama Refining Co. v. Ryan [citation omitted]. A construction of the statute that 
avoids this kind of open-ended grant should certainly be favored.”42 Justice 
Rehnquist, concurring, argued that the statute did not justify the majority’s inter-
pretation, that it therefore clearly violated the non-delegation doctrine, and that 
the Court should therefore have invalidated it on that basis, not reinterpreted it.43

State courts have invoked the non-delegation doctrine to strike down stat-
utes far more often than federal courts, but such use of the doctrine is in decline 
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 Chapter 1  Non-Delegation Doctrine 7  

even at the state level.44 More typically, state courts sidestep the non-delegation 
doctrine, as did the Supreme Court in Kent v. Dulles, on the argument that the 
underlying statute would be overbroad if it allowed for the particular rule the 
agency had issued. The court then called the agency’s action “ultra vires,” or 
“outside the power” given to the agency.

Case in Point: New York City Ban on Sugary Drinks
For example, when Michael Bloomberg was Mayor of New York City, he seems to 
have felt a heavy responsibility for safeguarding the health of the people of his city. 
Thomas Farley, appointed by Mayor Bloomberg as his second Commissioner of 
Health and Mental Hygiene, strongly supported the Mayor’s efforts in this regard. 
Bloomberg and Farley persuaded the New York City Council to restrict  
smoking—even outdoors, on public beaches, and in public parks.45 Apparently 
pleased with the progress the City had made in reducing that major cause of  
illness, Bloomberg decided to take on what was becoming known as “the obesity 
epidemic,” aiming his influence at one of its most publicized causes, sugary drinks. 
First, in 2009 and again in 2010 he sought a state tax on such drinks,46 but the 
Legislature refused to enact it. Then, in 2011, he tried to persuade the federal  
government to prohibit the use of food stamps to purchase them, but failed.47 
Finally, in May, 2012, he proposed to ban the sale of sugary drinks of 16 ounces or 
more in any establishment subject to health inspections by the City of New York.48 
The New York City Board of Health adopted his proposal four months later, in the 
face of a huge and expensive public relations campaign against it by the soda 
industry.49 The regulation did not cover grocery stores and convenience stores, 
since the City Board of Health has no jurisdiction over such establishments. Had 
the State legislature or the New York City Council been amenable to a law banning 
the sale of large sugary drinks, of course they could have included all sources.

The Court of Appeals, New York’s highest state court, invalidated the regu-
lation as beyond the agency’s powers.50 Using a four-part test, it found that the 
agency had violated three of those parts, which was enough for the court to 
strike it down. The regulation’s “Portion-Cap Rule” prohibited the sale of a sug-
ary drink in a container that can hold more than sixteen ounces of liquid, and 
defined “sugary drink” to exclude beverages with certain ingredients, such as 
those that are more than fifty percent milk or milk product. The court first 
explained that the Board of Health cannot make laws, but can only issue regu-
lations carrying out laws that the City’s lawmaking body, the City Council, has 
enacted. Then, it applied the first part of the test: did the regulation merely relate 
to the Board of Health’s powers under the New York City Charter to advance 
public health? The court held that by restricting portions instead of banning the 
drinks, the Board of Health was factoring in “the economic consequences asso-
ciated with restricting profits by beverage companies and vendors,”51 among 
other policy choices, and was thus making policy on its own, not just exercising 
the health-related powers it had been given. Furthermore, in limiting consumer 
choice the regulation reflected a policy choice on a range of compromises 
between personal autonomy and health protection. The court recognized that 
this test posed difficulties, in that almost any health-related regulation would 
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 8   ADMINISTRATIVE LAW

also have some other social and economic consequences; for example, the non-
health-related consequences of some health regulations would be relatively 
minor, but the economic consequences of this regulation were significant. Even 
so, failing this test alone might not invalidate a regulation.

Accordingly, it then turned to the second factor: had the City Council  
or the State legislature enacted any laws that the regulation might reasonably 
be thought to have implemented? Again, the court recognized some difficulty: 
the very reason legislatures establish agencies is to allow them to determine the 
detailed choices needed to achieve broad policy goals. Those detailed choices 
may be hard to differentiate from the kind of policy choices that elected legis-
lators should be making themselves. But neither the City Council nor the State 
legislature had enacted any laws whatsoever concerning the ingestion of sugary 
beverages: “Devising an entirely new rule that significantly changes the man-
ner in which sugary beverages are provided to customers at eating establish-
ments is not an auxiliary selection of a means to an end; it reflects a new policy 
choice,”52 said the court. Thus, the regulation failed the second test as well.

The court adopted the analysis of the reviewing court below, the Appellate 
Division of New York’s Supreme Court, in noting that the City Council and the 
State legislature had “repeatedly tried to reach agreement in the face of sub-
stantial public debate and vigorous lobbying by interested factions.”53 In the 
face of their failure to do so, the Board of Health, in deciding to issue its regu-
lation, ignored the clear message of lawmakers that regulation in this regard 
was unwarranted. In general, the law remains that legislative failure to enact 
legislation is not a statement of policy,54 but when circumstances suggest that 
the legislature has affirmatively decided against enacting a particular law at 
present, courts may treat that apparent decision as a factor in determining 
whether an agency acted ultra vires in issuing a regulation.

The court suggested that the regulation might fail the test of the fourth 
factor as well, specifically whether the regulation at issue reflected the exercise 
of the agency’s special technical competence, in light of “the fact that the rule 
was adopted with very little technical discussion.”55 However, it regarded anal-
ysis under that factor as unnecessary, since the regulation failed the basic test 
on which the various factors merely shed light: “an administrative agency 
exceeds its authority when it makes difficult choices between public policy 
ends rather than finds means to an end chosen by the Legislature. . . .”56

The decision illustrates the greater willingness of state courts to invoke the 
non-delegation doctrine, even in using it to interpret legislation narrowly to find 
that executive action exceeded a legislative mandate. For example, however 
unlikely it might be for the Surgeon General to attempt to ban the sale of large 
sugary drinks nationally; if that had occurred, it would be equally unlikely that the 
Supreme Court would invoke the non-delegation doctrine to invalidate the ban.

GIVING AGENCIES JUDGE-LIKE POWERS

Giving agencies judge-like powers, like giving them rulemaking powers, also 
raises a question of legitimacy. When Congress gives agencies adjudicative 
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 Chapter 1  Non-Delegation Doctrine 9  

powers, it is not exactly delegating, because Congress itself has no such power 
(except under unusual circumstances like impeachment). But, at least since 
1828, the Supreme Court has recognized the power of Congress to include 
such adjudicative duties within an agency’s general mission when it explained 
that such agency “Courts” are not under Article III (the Judiciary article) of the 
Constitution, but Congress can create them “in the execution of those general 
powers which that body possesses. . . .”57

More generally, the Court allows Congress to vest such powers in agencies 
when “Government sues in its sovereign capacity to enforce public rights 
[emphasis added] created by statutes within the power of Congress to enact.”58

The Constitution says “The Trial of all Crimes, except in Cases of 
Impeachment, shall be by Jury . . .,” so agencies cannot impose criminal 
penalties.59 They can seek and impose civil penalties. When Congress has 
enacted a law that imposes criminal penalties for violation of rules issued by 
an agency, because the agency is not an Article III court, it cannot hear cases 
under that statute. For criminal prosecution the agency must refer such 
cases to the Department of Justice, and a federal court may impose a sen-
tence of imprisonment if it finds an individual guilty.60 The Department of 
Homeland Security, through its Immigration and Customs Enforcement 
bureau, may seem to be an exception, but for technical reasons, it is not: it 
can “detain” people for years, but not “imprison” them. . . . 61

Even at the state level, generally agency hearing officers do not exercise 
contempt powers, so state agencies, like federal agencies, cannot impose 
deprivations of liberty on citizens.62

CONCLUSION

Agencies do operate within some limits. But, under the practical constraints of 
time and expertise Congress often cannot reach the level of detail necessary to 
clarify what it wants agencies to do; and often, when it can, it chooses not to do 
so in order to avoid arousing the antagonism of one faction or another. 
American law has evolved to track the consequent sometimes steady and 
sometimes dramatic increase in the power of agencies over the generations, 
and has accommodated the necessary shift of power away from direct control 
by the legislative branch, especially at the federal level and even in the states. 
For government to provide the services most Americans appear to want—even 
those who complain about the growth of government63—inevitably Americans 
must sacrifice a significant degree of representativeness.

WHAT AM I SUPPOSED TO DO?

State Public Health Council and Smoking Restrictions: 
Interpretation of a Statute’s Absence
Let’s say you were the director of your state’s Public Health Council in the 
mid-1980s. By then, the public had been well informed that secondhand 
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 10   ADMINISTRATIVE LAW

smoke from cigarettes contributed to lung cancer and other diseases. Your 
state legislature had, many years earlier, authorized the Public Health Council 
to issue and enforce such regulations as would improve the health of the citi-
zens of the State. In the 1970s, the legislature had restricted smoking in some 
public places like libraries and museums. But, in the past few years, some 
liberal Democratic members of the State Assembly, passionate crusaders 
against the ill effects of tobacco smoke on health, had introduced legislation 
that would have greatly extended restrictions on smoking to many other 
workplaces and indoor areas. In the Assembly, with a Democratic majority, 
for several years in succession such legislation was reported out of committee 
to be voted on by the entire body. However, perhaps because of the influence 
of lobbyists for the cigarette manufacturers, and lobbyists for the bar and 
restaurant industry who thought such restrictions would keep some custom-
ers away, the bill was soundly defeated with a combination of Republican and 
conservative Democratic Assembly members. In the other House, the State 
Senate, the Health Committee refused to report the bill to the floor for a vote.

You are well aware that the Governor, who appointed you, supported the 
legislation, but would be even more pleased to see the change in law made by 
his administration—more specifically, by the agency you run—rather than by 
the legislature. The Governor surely would like to get credit for protecting the 
health of the public in this manner.

A well-established principle of statutory interpretation—perhaps more 
appropriately denominated as a principle of “non-statutory interpretation”—
holds that legal inferences should not be drawn from legislative inaction on a 
piece of legislation.64 That is, too many diverse reasons could explain the fail-
ure of a legislature to enact a law so that such failure cannot be the basis for 
assuming a particular motive like antipathy to the substance of the bill. For 
example, most of the opposition to a bill might come from legislators who 
thought it did not go far enough, and didn’t want its enactment to “take the 
wind out of the sails” of the support for a stronger law.

Therefore, should you, as the Public Health Council director, draft, pro-
pose, and promulgate a regulation carefully balanced to take into account the 
reasonable concerns of bar and restaurant owners that would require restau-
rants that can seat more than fifty people to establish smoke-free areas for 
customers who want to avoid tobacco smoke?

From a practical point of view, going forward with the regulation might 
seem the wiser course. You would probably please your boss, the Governor. 
The lobbyists would have to concede that you made an effort to accommodate 
their concerns in a reasonable way, and in any event, while they can complain, 
their actions have far less practical impact on you than they might have on 
legislators. The legislators who opposed the legislation themselves might 
object on principle, but so long as someone other than themselves annoyed 
the lobbyists, their friendly relationships with the lobbyists would remain 
undisturbed. This does not seem the kind of policy decision that might 
enrage the legislature enough for it to cut your agency’s funding or narrow its 
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jurisdiction. Of course, you would probably please the legislators who sup-
ported the legislation. And in terms of your own peace of mind, advancing 
public health would give you satisfaction—the very kind of satisfaction you 
wanted when you sought this job in the first place.

What are your legal responsibilities? The enabling legislation for your 
agency encourages such legislation, so arguably the legislature has almost com-
manded you to go forward. You report to the Governor, know that he would 
want you to issue the regulation, and therefore arguably have some duty to 
advance his policy agenda, since the public chose to elect him. The courts, in 
explaining that agencies should not draw legal inferences from legislative inac-
tion, seem to have given you the green light, despite the legislature’s rejection 
of tighter restrictions on smoking.

So why do you hesitate?
Something about the non-delegation doctrine bothers you. You know very 

well that the courts, for decades, have mostly treated it as a dead letter, allowing 
Congress and state legislatures to give agencies extremely broad powers—as 
your state legislature gave you: what can’t you do in the name of advancing the 
health of the citizenry?

But, on some level you know that in a democracy, the people’s elected 
representatives are still supposed to have the final word, not those who staff the 
agencies created and empowered by those elected representatives. And here, 
what the legislature did was not exactly “inaction”: rather, it explicitly rejected 
the legislation several times, or at least one house did, while the other house 
did not give it a vote at all.

In Boreali v. Axelrod, the New York Court of Appeals justified your hesita-
tion. The New York Public Health Council had not hesitated to issue such a 
regulation. The court said, “Unlike the cases in which we have been asked to 
consider the Legislature’s failure to act as some indirect proof of its actual 
intentions [citations omitted], in this case it is appropriate for us to consider 
the significance of legislative inaction as evidence that the Legislature has so far 
been unable to reach agreement on the goals and methods that should govern 
in resolving a society-wide health problem . . . Manifestly, it is the province of 
the people’s elected representatives rather than appointed administrators, to 
resolve difficult social problems by making choices among competing ends.”65

Thus, your point about legislative inaction was a valid one, but the 
Court of Appeals thought that the facts of this case demanded a different 
result. The fact that one house of the Legislature voted down the legislation 
several times recently—legislation that was the model for the Public Health 
Council’s regulation—at least suggested something outside the category of 
“legislative inaction.”

The court also invalidated the regulation on the basis of a weaker argu-
ment, claiming that in limiting its reach only to certain restaurants, the Council 
had entered into the realm of economic policy, which the court thought 
exceeded the boundaries of its public health powers. The court did not find 
overbroad, or a violation of the non-delegation doctrine, the original legislative 
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delegation of power to the Public Health Council. Rather, it found that in issu-
ing the regulation, the Public Health Council had acted ultra vires, or “outside 
the powers” granted to it by the legislature by that delegation.

You should know that in the sugary drink case discussed above, the 
four-factor test used by the court came from Boreali.

In later years, the legislature itself enacted the kind of law it had earlier 
rejected; a law that the Public Health Council had tried to implement on its 
own. The lesson for public servants in government agencies may be one of 
patience: Notwithstanding the strength of your commitment to the particular 
policy goals of your agency, your overriding commitment must be to the fun-
damental principles of democratic self-government. The trial judge in Boreali 
may have overstated the matter somewhat, but his comment, criticizing those 
who would allow agency personnel to override legislative preferences when 
they are not explicit, but are nonetheless clear, still resonates for those of us 
who value representative democracy: “Defendants’ view of the executive power 
would have us come full circle from the old days of rule by benevolent autocrat 
to a modern rule of the benign bureaucrat.”66

PRACTICE PROBLEMS

PROBLEM 1: It is 1990, when the AIDS epidemic terrified much of the public. 
Imagine that Congress passed a law giving the director of the Public Health 
Service the power to adopt “appropriate and necessary” rules to contain the AIDS 
epidemic. Violation of any such rule is a criminal offense. The Director finds that 
at least a million Americans are HIV-positive; cannot estimate how many will 
develop the disease; and knows that sex and blood contact and needle-sharing 
spread AIDS. The Public Health Service promulgates the following regulation: 
Every federal job holder and job applicant must take a blood test. All who test 
HIV-positive must be fired or rejected. You are the Director’s deputy. Does your 
oath to “support and defend the Constitution” require you to refuse to carry out 
his order for the firings and rejections on the basis that his directive is ultra vires, 
or “outside his powers,” because the statute itself violates the non-delegation 
doctrine? Why or why not?

PROBLEM 2: A state statute permits cities of a certain size to transfer all park-
ing violations out of Criminal Court into agencies they may establish, to lessen 
congestion in the courts and to expedite such cases. While prosecutors must 
prove guilt “beyond a reasonable doubt,” agencies need only find liability by a 
preponderance of the evidence (and their rulings will be upheld by courts so 
long as the courts believe they are supported by the even weaker standard of 
“substantial evidence,” a matter we explain more thoroughly in Chapter 9), and 
they may impose a penalty of up to $1,000 per violation. The Deputy Mayor, 
your boss, instructs you to take the necessary steps to create such an agency for 
your city. Should you object that the statute constitutes an unconstitutional 
delegation of power to an administrative agency?
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