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y  Why Study Courts?
A glance at the headlines of any major U.S. newspaper reveals that crime is a pressing national concern. 
Stories about crime, especially violent crime, figure prominently, as do the crime-fighting strategies proposed 
by legislators, county attorneys, and other government officials. Decisions by prosecutors and judges—
particularly in high-profile cases involving heinous crimes or well-known victims or defendants—also get 
front-page billing, along with appellate court decisions that strike down or affirm criminal convictions and 
Supreme Court decisions that affect the operation of the criminal court system. Clearly, the editors of these 
newspapers believe that the public has a voracious appetite for news about crime and the handling of crime 
by our nation’s courts.

This degree of media attention to courts and case outcomes is not really surprising. Every day, in cit-
ies throughout the United States, court officials make decisions that affect the lives of ordinary Americans 
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and determine how private businesses and governmental institutions will operate. Some of these decisions—
such as a judge’s ruling that a woman ticketed for speeding must pay a small fine—are relatively trivial 
and have little impact on persons other than the defendant. Other decisions—for example, a prosecutor’s 
decision to seek the death penalty or a jury’s decision to acquit a defendant charged with a serious 
crime—are weightier and have greater impact. Decisions of appellate courts, and especially those handed 
down by the United States Supreme Court, have even more far-reaching impact. Consider, for example, the 
Supreme Court’s 1963 decision that all persons charged with felonies in state courts have the right to an 
attorney or its decision in 2005 that U.S. District Court judges are not required to follow the federal sen-
tencing guidelines. Both of these decisions changed the way courts operate and had important implica-
tions for criminal defendants.

That courts make decisions that touch the lives of citizens is one reason why it is important to under-
stand how they are structured and how they operate. Another reason is that the courts in this country are 
dynamic entities that continue to evolve. Many court systems are undergoing a transformation. Problem-
solving and other specialized courts, such as drug courts and domestic violence courts, are proliferating, 
and jurisdictions are experimenting with alternatives to the traditional sanctions of probation, jail, and 
prison. Punitive sentencing reforms promulgated during the war on crime fought during the past three 
decades are being reexamined, as are crime-control measures that made it easier to process juvenile 
offenders in adult court and that required mandatory minimum prison sentences for offenders addicted 
to drugs. Courts also are dealing with issues such as gender and racial/ethnic bias, the prevalence of plea 
bargaining, and the competence of attorneys representing indigent defendants. These are important issues 
that animate public discussions of crime and crime control and help explain why “what the courts do (and 
don’t do) and how they do it (but rarely why) occupies center stage in the nation’s continuing focus on 
crime” (Neubauer, 2005, p. 17).

This introductory chapter assumes that readers have little familiarity with the courts in this coun-
try, the actors who work in them, and the process by which criminal prosecutions unfold. We cover basic 
court structure, the various courtroom actors, and the court process in some detail. After that, we look 
at the relationships between, for instance, prosecutors and defense attorneys, and we also cover several 

of the informal mechanisms of justice (e.g., plea 
bargaining) that routinely play out in the halls of 
our nation’s courts. The last section of this chapter 
provides an overview of the seven major sections of 
this book.

Some Definitions

The term court often conjures up an image of a 
majestic building (see photo) in which black-robed 
judges serve as neutral referees in an adversarial 
battle waged between the state and the defense. 
There are, however, many different types of courts, 
and not all of them fit this idealized image of what 
courts are and what they do. According to the Federal 
Judicial Center (n.d.), a court “is an institution that 
the government sets up to settle disputes through a ▲ Photo 1.1  The United States Supreme Court in Washington, DC
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legal process” (p. 1). The disputes that courts hear and settle include criminal matters, civil matters, and, 
for some courts, appeals from lower courts.

Throughout this book, we use the term adjudication, which describes what courts do—they settle 
disputes through a legal process. More specifically, adjudication means to hear and settle a case by judicial 
procedure. This implies a formal decision by a duly recognized court of law. Adjudication encompasses a 
judge’s (or a panel of judges’) decision at any stage of the criminal or civil process, from the pretrial process 
through the trial and appellate proceedings.

Another important term is jurisdiction, which refers to the persons over whom a court has power 
and the subject matter about which a court can make a legally binding decision. If we say that a court has 
jurisdiction in a particular type of case, we mean that the court has the power to hear the case (or motion) 
and issue a ruling. A court’s jurisdiction can be defined in a variety of ways: in terms of geography, in 
terms of subject matter, in terms of the persons or parties entitled to bring cases before the court, and in 
terms of the functions or responsibilities of the court. Geographical jurisdiction refers to the courts’ entitle-
ment to hear and decide disputes arising within specified political boundaries: a city, a county, a state, a 
group of states, or the nation. The jurisdiction of a state court never extends beyond the state’s boundaries; 
a court in California, therefore, does not have jurisdiction to try a person accused of committing a crime 
in Arizona or any other state. Subject matter jurisdiction refers to the types of cases the court is entitled to 
hear. Whereas some courts (primarily those in thinly populated rural areas) have jurisdiction over all 
types of criminal and civil matters, others have jurisdiction over only certain types of criminal (e.g., felo-
nies, misdemeanors, cases involving drug offenses or domestic violence) or civil matters (e.g., cases 
involving specified amounts of money, domestic relations cases, probate cases). A court’s jurisdiction also 
might be based on the persons or parties who can be brought before the court or who can bring suits in 
court. Juvenile courts, for example, have jurisdiction over those who were under a certain age at the time 
the crime was committed, and the federal courts have jurisdiction over cases involving residents of two 
different states (see “Supreme Court Decides Who Owns Ellis Island,” below). Finally, courts can have 
original jurisdiction or appellate jurisdiction, or both. Original jurisdiction refers to the court’s power to 
try a case and issue a ruling; appellate jurisdiction, on the other hand, refers to the court’s authority to 
review decisions made by a lower court. Some courts have both original and appellate jurisdiction. The 
United States Supreme Court, for example, is primarily an appellate court but has original jurisdiction in 
disputes between states and in certain other types of cases.

SUPREME COURT DECIDES WHO OWNS ELLIS ISLAND:  
NEW YORK OR NEW JERSEY?

In 1998, the United States Supreme Court, exercising its original jurisdiction in cases involv-
ing two states, settled a dispute between New York and New Jersey over which state owned 
24.5 acres of land that had been added to Ellis Island, the historic immigration site. After 
arguments from both states, the Court held that New Jersey had sovereign jurisdiction over 
the filled portions of the island, leaving New York with jurisdiction over the original 3-acre 
area of the island.
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y  The Structure and Jurisdiction of U.S. Courts
It is somewhat misleading to talk about “the court system” in the United States. In reality, we have a dual 
court system composed of 50 separate state court systems, which differ from one another on a number of 
important dimensions, and the federal court system. This makes our judicial system more complex than the 
systems found in other countries, most of which do not have complete sets of trial and appellate courts at 
both the state and federal levels. Rather, countries such as Germany and Austria have a single federal court, 
similar to our United States Supreme Court.

In the sections that follow, we discuss the structure and jurisdiction of courts in the United States. We 
begin with the historical development of the federal court system, followed by a discussion of the federal 
courts and then the state courts.

A Brief Historical Overview1

Article III of the U.S. Constitution provides that “the judicial power of the United States shall be vested in one 
supreme court, and in such inferior courts as the Congress may from time to time ordain and establish.” The 
provision giving Congress the power to establish inferior courts represented a compromise between states’ 
rights advocates (later called the Anti-Federalists), who argued that state courts should hear all cases in the 
first instance and that the federal supreme court should only hear appeals from the state courts, and advo-
cates for a strong national government (the Nationalists, later known as the Federalists), who wanted a com-
plete set of trial and appellate courts that would hear cases involving the national government or citizens from 
different states. By establishing only the Supreme Court but giving Congress the power to establish other 
federal courts, the framers of the Constitution in essence postponed debate on this contentious issue.

The debate was not postponed for long, however. When the first Congress convened in 1789, the first 
Senate bill introduced was the Judiciary Act of 1789, which created a federal judicial system composed of 
the Supreme Court; 3 circuit courts, each made up of two Supreme Court justices and a district court judge; 
and 13 district courts. Although the creation of a system of lower federal courts was a significant victory for 
the Federalists, passage of the Act represented a compromise between the Federalists and the Anti-
Federalists on a number of issues. For example, the Act placed significant limitations on federal trial court 
jurisdiction, due to the Anti-Federalists’ concerns about an overbearing judiciary. Also, the Act stipulated 
that the boundaries of the federal district and circuit courts were to be drawn along state lines. This struc-
ture was not achieved by accident; it reflected the Anti-Federalists’ desire to see the federal courts “con-
nected” in some sense to the political culture of each state. Finally, the Act required federal district judges to 
be residents of their districts—that is, each judge was required to be a resident of the state in which the 
district court was located.

Enactment of the Judiciary Act did not end the debate over the structure and jurisdiction of the federal 
court system. The Federalists were successful in convincing Congress to enact the Judiciary Act of 1801, 
which added permanent circuit court judges and expanded the jurisdiction of the federal courts. The Act 
was repealed the following year, however, when the Anti-Federalists took control of Congress. The federal 
judicial system reverted to the previous structure and remained relatively unchanged until the late 1800s, 
when Congress passed a number of laws expanding the jurisdiction of the federal courts and adding new 
circuit court judges. Congress responded to concerns about the increasing caseload of the U.S. Supreme 

1Much of the discussion presented in this section draws from Wheeler and Harrison (1994).
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Court by enacting the Court of Appeals Act of 1891, which created the circuit courts of appeal, a new 
layer of intermediate appellate courts that would hear appeals from the district courts, and gave the 
Supreme Court more discretion in deciding which cases to hear. The issue of discretionary appeal to the 
Supreme Court was also addressed in the Judges Bill, passed by Congress in 1925. This bill gave the district 
courts original jurisdiction to try cases involving federal questions, with the right of one appeal to the 
circuit courts. As a result of the passage of this bill, most cases can no longer be appealed as a matter of 
right to the Supreme Court.

Although Congress has continued to tinker with the structure and operation of the federal judiciary—
creating, for example, U.S. magistrate judges in 1968 and ordering the U.S. Sentencing Commission to 
develop sentencing guidelines in 1984—the basic structure and jurisdiction of the federal court system has 
not changed much since 1925.

The history of each state court system is beyond the scope of this book. However, it is important to note 
that state courts emerged more or less independently of the federal courts, even though the state and federal 
court structure look quite similar. State courts differ from the federal courts, though, in the sense that they 
handle most disputes, especially criminal cases. This is not just because, for instance, most crimes are 
defined in state statutes. Having most matters adjudicated at the local level once again is owing to the fram-
ers’ concerns that the federal judiciary (and, indeed, the federal government) would become too powerful. 
Perhaps more important, though the history of the federal court system captures our attention, there is a 
lengthier history behind current state court structures. That is because even before the writing of the 
Constitution in 1787, the colonies, as sovereign entities, already had their own constitutions—and their 
own court structures. This is the reason that state court structures do not necessarily mirror the federal 
court structure.

Federal Courts2

The federal courts have much more limited jurisdiction than do the state courts, especially with regard to 
criminal matters (see Figure 1.1, which illustrates the structure of the federal court system). Federal courts 
only hear cases in which the United States is a party, cases involving violations of the U.S. Constitution or a 
law passed by Congress, cases involving citizens of different states, and some special types of cases such as 
bankruptcy cases and patent cases. In some cases, such as those involving citizens of different states, the 
federal courts have exclusive jurisdiction; these types of cases cannot be handled in a state court. In other 
cases—for example, criminal cases involving cross-border drug-trafficking offenses—both the state and 
the federal courts have jurisdiction, and the case can be tried in either type of court. Generally, however, if 
a criminal case involves a violation of a federal law, it will be tried in federal court. This means that when 
someone violates one or more provisions of the United States Code, he or she will be prosecuted in federal 
court. For example, an individual who is arrested for failure to pay federal income taxes will be tried in 
federal court, as will an individual who is arrested for embezzling money from a national bank.

The U.S. District Courts. There are 94 U.S. District Courts, which are the trial courts of the federal judicial 
system. This includes 89 district courts spread throughout the 50 states and one each in Puerto Rico, the 
Virgin Islands, the District of Columbia, Guam, and the Northern Mariana Islands. Each state has at least 
one district court, and due to the Judiciary Act of 1789, no district court’s jurisdiction can extend across 

2A comprehensive introduction to the federal judicial system may be found in Administrative Office of the United States Courts (n.d.).
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state lines. Small states typically have only one district court, but larger states often have several. California 
and Texas, for example, each have four district courts.

The U.S. Congress created 680 positions for district court judges; 667 of these are permanent, and the 
rest are temporary. Several of the district courts (i.e., Vermont, Western District of Wisconsin, Northern 
District of Iowa, North Dakota and Idaho) have only two authorized judgeships; other courts (i.e., Southern 
District of New York, Eastern District of Pennsylvania, Northern District of Illinois, and Central District of 
California) have 20 or more. Each district court also has a number of magistrate judges who assist the dis-
trict court judges in both civil and criminal cases. According to the Administrative Office of the United 
States Courts, there are 429 full-time magistrate judges and 76 part-time magistrate judges.

Most of the cases heard in federal courts are civil cases rather than criminal cases. In fiscal year 2010, 
for example, 282,895 civil cases, but only 78,428 criminal cases, were filed in the U.S. District Courts 

Figure 1.1  The Structure of the Federal Court System
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(Administrative Office of the United States Courts, 2010). Another criminal matter that district courts deal 
with is petitions for habeas corpus relief. Prisoners who are incarcerated enjoy the constitutional right to 
petition the federal courts (usually district courts) to review the constitutionality of their confinement. In 
2010, the district courts responded to more than 51,000 such petitions.

As shown in Figure 1.1, there are a number of specialized trial courts in the federal system. They 
include the U.S. Bankruptcy Courts, the U.S. Court of International Trade, and the U.S. Federal Claims Court. 
There also are courts that are outside the judicial branch of government: military courts, the Court of 
Appeals for Veterans Claims, and the U.S. Tax Court.

The U.S. Courts of Appeals. The next layer of the federal court system includes the U.S. Courts of Appeals, 
which, as their name implies, handle appeals of decisions handed down by the U.S. District Courts in the 
circuit. There are 13 courts of appeals, including one for the federal circuit and one for the District of 
Columbia (see Figure 1.2). These courts were originally called circuit courts of appeals but were renamed, 
and now the circuit is specified in each individual court name (e.g., United States Court of Appeals for the 
Second Circuit). Both criminal and civil matters can be heard by the courts of appeals, and these appellate 
courts also hear their share of habeas corpus petitions. In 2010, 43,737 appeals from U.S. District Courts 
were filed in the courts of appeals; two thirds of these cases involved civil matters and one third involved 

Figure 1.2  Map of the U.S. Courts of Appeals
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criminal matters (Administrative Office of the United States Courts, 2010). There are 179 judges assigned to 
the courts of appeals. The Ninth Circuit, which includes California, Arizona, and five other western states, is 
staffed by 28 judges. In contrast, the First Circuit, which is made up of Maine, Massachusetts, New 
Hampshire, and Puerto Rico, is staffed by only six judges.

In deciding cases, the courts of appeals typically use panels made up of three judges from the circuit; 
the panel may include visiting judges from the district courts that fall within the court of appeal’s jurisdic-
tion. After reading written arguments and listening to oral arguments, the panel of judges discusses the case 
and votes whether to affirm or reverse the lower court ruling. In criminal cases in which offenders convicted 
in federal court are appealing their sentences for drug trafficking, for example, the judges would decide 
whether to uphold or strike down each offender’s sentence imposed by the district court judge. Occasionally, 
the judges in the circuit may decide to sit en banc; this means that all of the judges will hear the case, which 
will be decided by a majority vote.

The U.S. Supreme Court. Not all matters are resolved 
at the level of the courts of appeals. Sometimes deci-
sions of those courts are appealed to the U.S. Supreme 
Court, the highest court in the country (and often 
called simply “the Court”). The Supreme Court con-
sists of one chief justice and eight associate justices 
(see photo).

There is, with only very few exceptions, no right to 
appeal to the U.S. Supreme Court. The Supreme Court 
selects the cases it will hear from the many it is asked 
to review each year. In a typical year, the Court is asked 
to review approximately 7,000 cases but agrees to hear 
fewer than 100. Cases reach the Supreme Court 
through the writ of certiorari, which is an order to 
the lower court to send the records in the case forward 
for review. In deciding whether to issue the writ, the 
justices follow the rule of four: The case will be heard 

and the writ issued if four of the nine justices agree to hear the appeal. It is important to point out that the 
Supreme Court’s refusal to hear a case does not mean that the Supreme Court agrees with the lower court’s 
decision; rather, the Court’s refusal means only that, for whatever reasons, the Court does not want to hear 
the case at the time of the review.

Whereas appeals to the federal courts of appeals come only from the U.S. district courts, the Supreme 
Court hears appeals from both U.S. courts of appeals and state supreme courts. The decisions of state supreme 
courts, however, will be reviewed by the Supreme Court only if they involve a substantial federal question. An 
example of a criminal appeal from a state supreme court that the Court might agree to hear would be a case in 
which the defendant claimed that his or her constitutional rights were violated—the defendant was denied a 
fair trial or speedy trial, the jury was selected in a racially discriminatory manner, or the defendant did not 
receive adequate representation by his or her defense attorney. In fact, many of the landmark Supreme Court 
cases in the area of criminal procedure are cases that were appealed from state supreme courts.

It is important to emphasize that most disputed criminal and civil matters never come to the atten-
tion of the U.S. Supreme Court. As a result, there may be contradictory decisions from one state to the 

▲ Photo 1.2  The Justices of the United States Supreme Court, 2011
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next, from one federal district to the next, or from one federal circuit to the next. For example, the Court 
of Appeals for the Ninth Circuit may decide that a certain type of search is unconstitutional, but the Court 
of Appeals for the Fifth Circuit might decide otherwise. Only the Supreme Court can resolve the dispute, 
but again, only if it decides to hear a case involving this issue. That said, if there are conflicting decisions 
among the courts of appeals on an important legal question, the Supreme Court often agrees to hear a 
case and settle the conflict.

State Courts

Most criminal and civil cases are heard in state courts, not federal courts. Each year, more than 100 million 
cases are processed in the state and federal courts; 98% of these cases are handled in the state courts. In 
2008, the state court caseload included 57.5 million traffic cases, 21.3 million criminal cases, 19.4 million 
civil cases, 5.7 million domestic relations cases, and 2.1 million juvenile cases (LaFountain, Schauffler, 
Strickland, Bromage, Gibson, & Mason, 2010, p. 19).

Discussion of state courts is complicated because all states have not adopted one model. In fact, there 
are significant variations from one state to the next. Some states, such as Illinois and Florida, have unified 
court systems, with a uniform three- or four-tier court structure for the entire state. Other states, such as 
New York and Texas, have more complicated systems, with multiple layers of courts that often have overlap-
ping jurisdiction. In the states without unified court systems, there may even be variations in court struc-
ture from one county to the next.

The first level of state trial courts is the trial courts of limited jurisdiction, which are charged with 
trying traffic offenses and other infractions, minor criminal offenses, and civil cases involving small 
amounts of money. Known as county courts, city courts, municipal courts, or justice of the peace courts, 
these are the courts that process the millions of Americans cited each year for traffic offenses or 
arrested each year for misdemeanors, such as disturbing the peace, shoplifting, and driving under the 
influence of alcohol or drugs. These courts also may be responsible for the preliminary stages of felony 
cases: initial appearances and bail decisions, appointment of counsel for indigent defendants, and pre-
liminary hearings.

State courts of limited jurisdiction are quite common. By one author’s count, there are about 13,500 
such courts in the United States, and they are staffed by nearly 20,000 judicial officers (Neubauer, 2005). Six 
states (California, Illinois, Iowa, Minnesota, Missouri, and South Dakota) and the District of Columbia have 
no trial courts of limited jurisdiction; other states (e.g., Texas and New York) have more than 2,500 of these 
lower courts. A unique feature of limited jurisdiction courts is that they are often not part of the state court 
system. Most of them are controlled by the local governing authority—typically a county—that established 
them and funds them.

The next courts in the state court hierarchy are the courts of general jurisdiction. These are the major 
trial courts of the state court system. Known variously as circuit courts, district courts, superior courts, 
supreme courts (New York only), and court of common pleas (Pennsylvania only), these courts hear all civil 
and criminal matters not specifically delegated to the lower courts. There are roughly 2,000 general jurisdic-
tion courts throughout the 50 states, and they are staffed by more than 11,000 judges (Rottman, Flango, 
Cantrell, Hansen, & LaFountain, 2000). In 2008, the state courts of general jurisdiction and the unified 
courts (which handle both minor and major cases) processed 14.1 million traffic cases, 8.7 million civil 
cases, 6.6 million criminal cases, 4.1 million domestic relations cases, and 1.4 million juvenile cases 
(National Center for State Courts, 2010, p. 20).
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At the next level of the state court system are the appellate courts. A century ago, the state court system 
included only a single appellate court: the state court of last resort. As the number of cases appealed from 
the trial courts increased and threatened to overwhelm the state courts of last resort, states created inter-
mediate courts of appeals. Today, these courts—which go by such names as appeals courts, appellate courts, 
appellate divisions, and courts of appeals—are found in 39 states. Larger states often have several such 
courts, and they may divide them into civil and criminal divisions.

Finally, state supreme courts are the highest courts—or the courts of last resort—in each state. As is 
the case with other courts in the state court system, the names of these courts vary from state to state: 
Supreme Court (43 states); Court of Appeals (2 states and the District of Columbia); Supreme Judicial Court 
(2 states); Court of Criminal/Civil Appeals (2 states); and Supreme Court of Appeals (one state). Texas and 
Oklahoma have two courts of last resort, one for criminal appeals and one for civil appeals. The number of 
judges also varies, from a low of three to a high of nine.

The state appellate courts—like the federal courts of appeals—hear civil and criminal appeals from 
the lower courts within their jurisdiction. Defendants who have been convicted and sentenced in one of the 
state trial courts (or in a federal district court) have the right to appeal to one higher court and to have the 
appeal heard by that court; this right of appeal is designed to ensure that the law was applied and interpreted 
correctly and that proper procedures were followed at every stage in the process. Appellate courts do not 
decide matters of fact, such as whether a person convicted of a crime is actually guilty. Appellate courts 
review the record from the trial court; they do not hear new testimony from the persons involved in the case 
and they do not consider new evidence. Issues commonly raised on appeal include defects in the procedures 
used to select the jury, ineffective assistance of counsel, failure to exclude evidence that was obtained 
improperly, and coerced confessions or guilty pleas.

Appellate courts have both mandatory and discretionary jurisdiction. Mandatory jurisdiction means 
that the court must hear all properly filed appeals; discretionary jurisdiction means that the court can 
decide which cases it wants to hear. Intermediate appellate courts and supreme courts in states without 
an intermediate appellate court primarily handle mandatory appeals. State supreme courts in states with an 
intermediate appellate court, on the other hand, hear most cases under their discretionary jurisdiction. The 
National Center for State Courts compared the mandatory and discretionary caseloads of 22 states with 
both intermediate appellate courts and supreme courts. In 2004, 72% of the cases heard by the intermediate 
appellate courts in these states were mandatory appeals; in contrast, 86% of the cases heard by the supreme 
courts were discretionary appeals (National Center for State Courts, 2006, p. 75).

Other Courts

Both the federal and state court systems include a number of specialized courts, such as juvenile courts, 
military tribunals, and specialized or problem-solving courts. We discuss these types of courts in subse-
quent sections and in section introductions throughout the text. We also provide reprinted articles that deal 
with developments in these areas.

y  Courtroom Actors
Courtroom actors are the “regulars” who appear in a typical trial or other proceedings. Often referred to as 
“the courtroom workgroup” (Eisenstein & Jacob, 1977) or the courthouse “community” (Eisenstein, 
Flemming, & Nardulli, 1988), these are the individuals who work together day after day to process the civil 
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and criminal cases that come before the court. The primary actors in a criminal case are, of course, the 
prosecutor, the defense attorney, the judge, the jury (in a small percentage of cases), and the defendant. 
Other actors include victims and witnesses, the bailiff, and other support staff.

In the sections that follow, we provide a brief introduction to the key players in the court system. 
Because the focus of this book is the criminal court system, we emphasize the roles they play in processing 
criminal cases.

Prosecutors

Prosecutors are representatives of the executive branch of government. They are found in both federal and 
state courts, and their primary responsibility is to bring criminal charges against individuals who are 
accused of a crime and to represent the government’s interest in court.

In the federal court system, prosecution of criminal cases is the responsibility of the U.S. Department 
of Justice, which is headed by the U.S. Attorney General. The attorneys who prosecute cases in the federal 
courts are called the U.S. attorneys. There are 93 U.S. attorneys, one for each of the district courts, with the 
exception of Guam and the Northern Mariana Islands, which share one attorney. These attorneys are 
appointed by the president to four-year terms, with the advice and consent of the U.S. Senate; they serve at 
the pleasure of the president. The 93 U.S. attorneys are assisted by more than 4,000 assistant U.S. attorneys. 
Another federal official who exercises prosecutorial functions is the U.S. Solicitor General, who is the third-
ranking official in the Department of Justice. The Solicitor General represents the interests of the executive 
branch in cases that appear before the U.S. Supreme Court.

Three types of prosecutors are found in the state court system. At the top of the hierarchy is the state 
attorney general, who is the state’s chief legal officer. The attorney general represents the state in court when 
state laws and practices are challenged but plays a very limited role in criminal trials and does not supervise 
the activities of local prosecutors. The attorneys who prosecute criminal cases are found at the local level. 
The chief prosecutor, who in all but five states and the District of Columbia is elected, and his or her deputies 
charge and prosecute those accused of crime at the local, typically the county, level. Known variously as 
county attorneys, district attorneys, prosecuting attorneys, and state’s attorneys, these attorneys are man-
dated to prosecute “all known criminal cases.” They also give legal advice to county officials. Finally, city 
attorneys sometimes engage in prosecutorial functions. This is especially true of large cities where, in addi-
tion to representing city interests, city attorneys prosecute misdemeanor offenses and handle the prelimi-
nary stages of felony cases in the trial courts of limited jurisdiction.

At the state level, the organization of the prosecutor’s office and the procedures used to assign cases to 
assistant prosecutors vary from one jurisdiction to another (Abadinsky, 1988). Some jurisdictions assign 
assistant prosecutors to cases based on the attorney’s expertise and skill; others assign attorneys to court-
rooms, either permanently or for a specified period of time. In many large urban jurisdictions, assistant 
prosecutors are assigned to courtrooms, and cases are prosecuted horizontally: Different prosecutors handle 
the case at each stage in the process. In other jurisdictions, cases are prosecuted vertically: Each case is 
assigned to an assistant prosecutor (typically after the decision to charge has been made by the felony 
review unit), who stays with the case until final disposition.

A number of large jurisdictions combine horizontal and vertical prosecution. Routine cases are pros-
ecuted horizontally, whereas targeted cases (e.g., homicides, sex offenses, white-collar crimes, cases involv-
ing career criminals) are prosecuted vertically. Typically, the targeted cases are assigned to specialized units 
within the prosecutor’s office. In some jurisdictions, the prosecutors assigned to the unit handle cases from 
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arrest through disposition; in other jurisdictions, the decision to charge is made by the felony review unit, 
and cases are assigned to the specialized unit after screening. Figure 1.3 presents the organization chart for 
the Maricopa County (Arizona) County Attorney’s Office.

Prosecutors in the state and federal courts enjoy a significant amount of unchecked discretionary 
power. The prosecutor decides who will be charged, what charge will be filed, who will be offered a plea 

Figure 1.3  Organizational Structure of the Maricopa County (Arizona) Attorney’s Office
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bargain, and the type of bargain that will be offered. The prosecutor presents to the judge or jury evidence 
designed to prove that the defendant is guilty beyond a reasonable doubt and argues for the defendant’s 
conviction. The prosecutor also may make a recommendation to the judge regarding bail and often will 
recommend the sentence the offender should receive. In the federal court system, the prosecutor (i.e., U.S. 
attorney) can affect the sentence an offender receives by filing a motion for a downward departure from the 
federal sentencing guidelines as a result of the defendant’s “substantial assistance” in the prosecution and 
conviction of other offenders. If the defendant appeals his or her conviction, the prosecutor appears before 
the appellate court to argue that the conviction should not be overturned.

The power that prosecutors exercise has become an object of considerable scrutiny by both higher 
courts and the academic community. Appellate courts, and especially the Supreme Court, have placed a 
number of constraints on the exercise of prosecutorial discretion. We examine some of these decisions—
and their impact—in a later section that deals with prosecutors in more detail. In addition, researchers have 
conducted a number of studies on the factors that affect prosecutors’ charging and plea bargaining deci-
sions. We look at some of this research as well.

Defense Attorneys

The Sixth Amendment to the U.S. Constitution states, “In all criminal prosecutions, the accused shall 
enjoy the right to have the assistance of counsel for his defense.” Historically, this meant simply that a 
defendant who had the means to hire an attorney could bring the attorney along to defend him or her. 
This clearly was of no help to defendants who were too poor to hire their own attorneys. Recognizing this, 
the United States Supreme Court handed down a series of decisions requiring the appointment of coun-
sel for indigent defendants.

Arguably, the most important of the Court’s decisions regarding right to counsel was its 1963 decision 
in Gideon v. Wainwright. Noting that “lawyers in criminal courts are necessities, not luxuries,” the Court 
ruled that all indigent criminal defendants charged with felonies are entitled to lawyers to assist them in 
their defense. In subsequent decisions, the Court expanded this right, ruling that no person could be impris-
oned for any offense unless he or she was represented by counsel (Argersinger v. Hamlin, 1972) and that the 
right to counsel applies to all “critical stages” of the criminal justice process.3

The Court’s decisions had a significant impact on state criminal justice systems, which had to devise 
ways to represent large numbers of poor defendants at trial and other critical stages in the criminal pro-
cess. Today, states use either the public defender system, an assigned counsel system, a contract system, 
or some combination of the three types of systems. Public defenders, like prosecuting attorneys, are 
salaried government employees; they are hired by the state (or by a county within a state) to represent 
indigent defendants. Public defender systems are most likely to be found in large urban jurisdictions 
with high caseloads. In jurisdictions that use an assigned counsel system, judges assign private defense 
attorneys to represent indigent defendants on a case-by-case basis. Traditionally, members of local bar 
associations volunteered for this service, which they provided pro bono, but today most jurisdictions 
reimburse attorneys for representing indigent defendants. Under the contract model, jurisdictions enter 
into contracts with individual private attorneys or law firms; they agree to provide legal services to indi-
gent defendants for a fixed sum.

3A defendant is entitled to counsel at every stage “where substantial rights of the accused may be affected” that require the “guiding hand of counsel” 
(Mempa v. Rhay, 1967). These critical stages include arraignment, preliminary hearing, entry of a plea, trial, sentencing, and the first appeal.
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All of the systems used to assign attorneys to indigent defendants have come under criticism. Much of 
the harshest criticism is directed—some would say unfairly (Wice, 1985)—at the public defender system. 
Public defenders are government employees who are charged with representing indigent defendants. These 
attorneys tend to have large caseloads, and they are not always paid as well as either privately retained 
attorneys or prosecuting attorneys, so questions have arisen as to their ability to adequately defend their 
clients (Weitzer, 1996, p. 313). Similar concerns have been voiced about the assigned counsel system. Critics 
charge that these systems, and especially those that rely on lawyers who volunteer for indigent defense, do 
not necessarily result in the appointment of lawyers with the skills or the experience to defend those 
charged with crimes. The contract system has been criticized because of the concern that the contracts go 
to the lowest bidder and not necessarily to the most experienced attorneys.4

Defense attorneys, whether hired by the defendant or appointed by the state, provide a number of ser-
vices. They represent their clients at various (although not necessarily all) stages of the criminal process, 
sometimes even before criminal charges have been filed. They also participate in plea bargaining with 
prosecutors, defend the accused at trial, and otherwise act as their clients’ advocates whenever the need 
arises. And just as prosecutors face certain constraints in their day-to-day activities, so do defense attorneys. 
For example, it is not sufficient to provide representation to an indigent criminal defendant; the defense 
attorney must be effective. In Section III, we examine the meaning of effective assistance of counsel, and we 
review the results of research comparing the effectiveness of privately retained versus government-provided 
defense attorneys.

No discussion of defense attorneys would be complete without some attention to ethical consider-
ations. The stereotypical view—which is shaped by television, movies, and the mass media—is that 
defense attorneys seek to exploit legal loopholes with no other concern than gaining an acquittal for their 
clients. Questions regarding defense attorneys’ character are also raised, especially when they decide to 
represent unsavory individuals. According to one observer, “a lawyer who defends notoriously unpopular 
clients becomes identified in the public’s mind, and not infrequently in the mind of his own profession, with 
his client” (Kaplan, 1973, as quoted in Neubauer, 2002). Defense attorneys who behave inappropriately or 
unethically run the risk of disbarment. To say, however, that incompetent defense attorneys are routinely 
disbarred is incorrect; this rarely happens. All defense attorneys must abide by professional standards of 
conduct, two of which are reprinted in Figure 1.4.

Judges

The stereotypical view of the role played by a criminal court judge is that the judge presides over trials 
and imposes sentences. But judges make important decisions at all stages of the criminal process. They 
issue search warrants that enable police officers to search for contraband or evidence. After an arrest is 
made, judges decide whether bail is required and, if so, how much it should be, whether there is sufficient 
evidence to hold the defendant for trial, and whether pretrial motions filed by the prosecutor or the 
defense attorney should be granted or not. During the trial, judges play an important role in jury selec-
tion, in that they decide whether jurors can be excused for cause (i.e., because of bias or prejudice toward 
one side or the other or because the juror has already made up his or her mind about the defendant’s 
guilt). They also are responsible for maintaining order in the courtroom and for deciding whether to 

4In Smith v. State (1984), the Arizona Supreme Court invalidated a contract system for this very reason.
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sustain or overrule objections to questions asked or evidence introduced. In bench trials—cases tried by 
the judge alone, without a jury—judges determine whether the prosecutor has proven the defendant’s 
guilt beyond a reasonable doubt. If the defendant pleads guilty or is found guilty at trial, the judge deter-
mines the sentence.

Different procedures are used to select federal and state judges. Federal judges, including the justices 
of the Supreme Court, are appointed by the president, confirmed by the United States Senate, and serve 
life terms with “good behavior.” (The magistrate judges who assist the U.S. District Court judges are 
appointed by the district court judges for terms of either eight years, for full-time judges, or four years, 
for part-time judges). Senate confirmation hearings for lower federal court judges tend to be routine and 
rarely generate much controversy, but confirmation hearings for Supreme Court judges are often conten-
tious and highly publicized. President George H. W. Bush’s 1991 nomination of Clarence Thomas, who 
was African American but did not support affirmative action, was highly controversial and was opposed 
by groups such as the NAACP, the Urban League, and the National Organization of Women. More recently, 
President George W. Bush’s 2005 nomination of Samuel Alito, a staunchly conservative judge who was 
sitting on the United States Court of Appeals for the Third Circuit, was opposed by the American Civil 

Figure 1.4  American Bar Association’s Model Rules of Professional Conduct (2002)

Client-Lawyer Relationship

Rule 1.1: Competence

A lawyer shall provide competent representation to a client. Competent representation  
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for  
the representation.

Rule 1.2: Scope of Representation and Allocation  
of Authority Between Client and Lawyer

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions concerning 
the objectives of representation and . . . shall consult with the client as to the means by 
which they are to be pursued. . . . A lawyer shall abide by a client’s decision whether to 
settle a matter. In a criminal case, the lawyer shall abide by the client’s decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and 
whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment, does not 
constitute an endorsement of the client’s political, economic, social or moral views or 
activities. 

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the 
circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 
knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a client to make a 
good faith effort to determine the validity, scope, meaning or application of the law.
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Liberties Union and by a number of prochoice groups, and President Barack Obama’s 2010 nomination 
of Elena Kagan was opposed by all but five Senate Republicans. Thomas was approved by a narrow 
majority of senators (52 to 48), Alito’s nomination was confirmed by a vote of 58 to 42, and Kagan won 
her seat by a vote of 63 to 37.

Federal judges may be removed from the bench only if Congress determines, through a process known 
as impeachment, that they are guilty of “treason, bribery, or other high crimes and misdemeanors.” Removal 
of federal judges, however, is rare; only 16 judges have been impeached (meaning that formal allegations 
were filed in the U.S. House of Representatives), and only 8 of the 16 were convicted by the Senate and 
removed from office. (Three other judges who were the subjects of investigations resigned before impeach-
ment proceedings could begin.) The most recent judge to be impeached was U.S. District Judge G. Thomas 
Porteous, who was removed from office in December of 2010. Porteous was convicted of accepting cash and 
favors from attorneys and bail bondsmen who appeared in his courtroom.

In contrast to federal judges, who, as noted earlier, are nominated by the president and confirmed by the 
Senate, most state court judges (87%) are elected (or face election after being initially appointed; Rottman, 
Bromage, Zose, & Thompson, 2006, p. 1). Elections can be either partisan (the nominee’s political party affili-
ation is listed on the ballot) or nonpartisan (no party affiliation is listed). In some states, judges first run in a 
partisan election and then stand for retention in subsequent elections; this means that the judge runs uncon-
tested and the voters decide whether he or she should be retained in office. Other methods of selecting judges 
include appointment by the governor or the state legislator and the merit selection system. Judges selected 
under the merit system, also known as the Missouri Bar Plan, are nominated by a judicial nominating com-
mission that includes lawyers and laypersons. The governor appoints one of the persons suggested by the 
nominating commission, and the judge stands for retention in subsequent elections. Most states use a single 
method to select all appellate and general jurisdiction court judges; other states use different selection meth-
ods for trial and appellate court judges. California, for example, uses appointment followed by retention elec-
tions for appellate judges and nonpartisan elections for trial judges (Rottman et al., 2006, p. 1).

When state court judges must face the electorate, questions of politics invariably arise. Many legal schol-
ars believe that judges should not run partisan campaigns or discuss their positions on issues that may 
come before them. They argue that judges, who are expected to be neutral and detached, should not announce 
their positions or indicate how they would vote on issues such as abortion or the death penalty. Some judges, 
however, run highly politicized campaigns. In 1994, for example, Stephen W. Mansfield campaigned for the 
Texas Court of Appeals “on promises of the death penalty for killers . . . and sanctions for attorneys who file 
‘frivolous appeals, especially in death penalty cases’” (Bright & Keenan, 1995, p. 762). Many states have canons 
of judicial conduct that prohibit judges from announcing their views on disputed legal or political issues. 
However, in 2002, the United States Supreme Court ruled that these restrictions violate the freedom of speech 
protections of the First Amendment (Republican Party of Minnesota v. White, 2002).

We examine judges and the politics of judicial selection in more detail in Section IV. We consider con-
straints on judges, particularly their need to remain neutral and detached, and we discuss alternatives to 
traditional judicial positions, such as having nonlawyers act as judges.

Jurors

Jurors clearly play an important role in the criminal process; they decide whether those charged with crimes 
are guilty and, in some jurisdictions, what the sentence should be if the defendant is convicted. But whereas 
prosecutors, defense attorneys, and judges are staples of the criminal process, juries are not. That is because 
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most criminal cases are settled by a guilty plea rather than a jury trial. In 2002, for example, 95% of convic-
tions obtained in felony cases tried in states courts in the 75 largest counties in the United States were 
obtained through a guilty plea (Bureau of Justice Statistics, n.d. a). Similarly, 96% of all convicted defendants 
in U.S. District Courts in 2004 pled guilty or no contest (Bureau of Justice Statistics, n.d. b).

The Sixth Amendment provides that the “accused shall enjoy the right to a speedy and public trial, by 
an impartial jury,” but this right has been restricted by the Supreme Court. First, there is no Sixth 
Amendment constitutional right to a jury trial in noncriminal proceedings. Second, in Baldwin v. New York 
(1970), the Court argued that the “disadvantages, onerous though they may be,” of denying a jury trial for 
petty crimes are “outweighed by the benefits that result from speedy and inexpensive nonjury adjudication” 
(p. 73). Specifically, the Court decided that a defendant has a right to a trial by jury only when the penalty 
he or she faces consists of more than six months’ incarceration.

The Supreme Court also has had to interpret the Sixth Amendment’s requirement that the defendant be 
tried by an “impartial jury.” In doing so, the Court has ruled that the jury pool must be a random cross-
section of the community This means that the jury pool—that is, the list of names from which actual 
jurors will be chosen—should represent all the groups in the community and that no group, such as African 
Americans or women, should be intentionally excluded. This requirement, however, does not apply to the 
composition of the actual jury in a particular case. As Supreme Court Justice Murphy stated in 1946, the 
Sixth Amendment does not mean

that every jury must contain representatives of all the economic, social, religious, racial, political 
and geographical groups of the community; frequently such complete representation would be 
impossible. But it does mean that prospective jurors shall be selected by court officials without 
systematic and intentional exclusion of any of these groups. (Thiel v. Southern Pacific Co., 1946)

The process of selecting a jury begins with the selection of the jury pool (sometimes referred to as the 
venire). The method of selecting names for the jury pool varies, but many states use voter registration lists 
and drivers’ license lists. Some states even use telephone directory lists or lists of utility customers. Other 
states rely on jury commissioners, who are appointed by judges and who compile the jury pool. Each state 
determines who is eligible for jury duty. All states have minimum qualifications (i.e., the individual must be 
at least 19 years old, a United States citizen, and a resident of the jurisdiction where the case will be heard), 
and many disqualify persons who are illiterate, physically or mentally ill, or who have been convicted of a 
felony. Until recently, most states also gave automatic exemptions to persons, such as doctors, teachers, and 
police officers, whose jobs were deemed so important that they couldn’t be released from them for jury duty; 
most of these exemptions have been eliminated.

Once the jury pool is formed, people are selected from the list for jury service. Individuals selected from 
the jury pool for a particular case are usually called the jury panel. Members of the jury panel are called 
into court, and, in a process known as voir dire (which is Old French for “to speak the truth”), they are asked 
a series of questions by the judge or the lawyers. They are asked about their background, their familiarity 
with the case, whether they are friends or acquaintances of any of the parties to the case, and their attitudes 
about certain issues that may arise during the trial. These questions are, at least in theory, designed to 
determine whether the potential jurors are unbiased and can decide the case fairly and impartially. As we 
explain in more detail later, potential jurors can be excused—or challenged—by either the prosecutor or 
the defense attorney. Both sides have an unlimited number of challenges for cause; these challenges, which 
require the judge’s approval, are used to excuse jurors who cannot be fair and impartial. In addition, each 
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side has a limited number of peremptory challenges, which can be used to excuse potential jurors without 
giving any reason. The peremptory challenge has been criticized on a number of grounds, the most impor-
tant of which concerns allegations that prosecutors use them to remove African Americans and Hispanics 
from juries trying racial minorities.

We return to the topic of jury selection in Section IV. We also consider the practice of using professional 
jury consultants, who are individuals hired to assist either the prosecution or the defense during the voir 
dire process, with the goal of selecting jurors who are sympathetic to their views. We examine research 
exploring the factors that affect jury decision making, and we discuss the controversy surrounding the 
practice of jury nullification.

Other Actors

A number of other actors are familiar faces in America’s courts. They can be placed into two categories: 
professionals and nonprofessionals. The first professional is the bailiff. This person is usually an armed 
peace officer (often a sheriff ’s deputy) whose job is to maintain order in the courtroom and transport incar-
cerated defendants to and from court proceedings. At the federal level, bailiffs are U.S. Marshals.

Court administrators also work closely with the courts. These individuals are responsible for facilitat-
ing the smooth flow of cases. They maintain the court records, schedule cases for hearings and for trial, and 
manage court personnel. Court administrators tend to work behind the scenes, but two professionals whose 
jobs are closely related to court administration are highly visible in court. One is the court reporter, whose 
job is to record the court proceedings and to produce a transcript of the trial. The other is the court clerk, 
who maintains the records of all cases. He or she also prepares the jury pool, issues summonses for jury 
duty, and subpoenas witnesses to testify at trial.

The last “professional” courtroom actor is the expert witness. These individuals are professionals 
insofar as they must possess certain qualifications or credentials. More often than not, experts are relied 
on to introduce scientific and other complicated forms of evidence. The hope is that they can take a com-
plicated matter, such as a DNA test, and explain it in simple terms for the jury. Unfortunately, though, 
expert witnesses hired by the prosecution and the defense often give conflicting testimony, which can 
increase juror confusion.

As for nonprofessionals, jurors fit into this category, but so do lay witnesses. Lay witnesses are the indi-
viduals who are called to testify for either the prosecution or the defense. What makes them different from 
expert witnesses is that they are not allowed to offer opinions. Only expert witnesses can do this. Even so, 
lay witnesses perform valuable functions. Their job is to shed light on the facts surrounding the alleged 
crime. A witness may have been present at the crime scene and may well have been a victim. Lay witnesses 
also may be called to vouch for the character of the defendant.

y  Court Process
Earlier in this chapter, we pointed out that it is impossible to perfectly describe the court structure in this 
country due to the many variations from one state to the next. The same can be said of the court process. 
It differs considerably from one place to the next. Likewise, it differs depending on the level of govern-
ment: State procedure differs in a number of important ways from federal procedure. Finally, the court 
process varies depending on the type of offense charged. Whereas serious charges are often adjudicated 
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with formal adversarial trials, minor offenses are more likely to produce guilty pleas and typically are 
disposed of quickly and efficiently. What we present, therefore, is a generic overview of the typical court 
process in the state court system.

Pretrial Proceedings

Before the court process gets underway, someone must be arrested (or must turn himself or herself in to law 
enforcement). The arrestee is booked at the arresting officer’s station. Booking consists of filling out paper-
work that records who is arrested, the time of the alleged offense, the facts involved, and so on. Fingerprints 
and photographs are taken. Then the arrestee might be placed in a holding cell and allowed to contact fam-
ily or an attorney (or both). Many arrestees are promptly released, especially if the offense in question is 
minor and there is no concern that he or she won’t show up for court proceedings.

In most urban jurisdictions, the prosecutor reviews the arrest report and other available evidence 
and decides whether to file formal criminal charges and, if so, what the charges should be. In making this 
decision, the prosecutor exercises wide discretion. Moreover, a decision to reject the case is not subject to 
review and cannot be challenged by the victim or other criminal justice officials. If the prosecutor 
decides to file charges, he or she proceeds using one of a number of different types of charging docu-
ments. In cases involving misdemeanors, this is likely to be a criminal complaint, which lays out the facts 
in the case and is signed by the arresting officer or the complainant or victim. If the charge is a felony 
and the state does not use the grand jury, the prosecutor files an information, which is similar to a 
criminal complaint, in that it describes the facts of the case and lists the charge or charges the accused 
is facing. In states that proceed using indictment by grand jury, the information is the initial charging 
document presented to the grand jury.

If a suspect is arrested, booked, and placed in confinement, he or she is later brought before a lower 
court judge for an initial appearance. The initial appearance, which is usually held within a few hours or, at 
most, a few days of arrest, serves to advise the accused why he or she is being detained and to explain his or 
her rights. The judge reads the charges filed against the accused and explains the penalties for each charge. 
The judge also informs the accused of the right to a trial by jury and the right to counsel, including the right 
to have an attorney appointed if the accused is indigent. Individuals charged with misdemeanors enter a 
plea at this stage in the process. If the accused pleads guilty, the judge either imposes a sentence immedi-
ately (typically, a fine, probation, or a jail term) or sets a date for sentencing; if the accused enters a not guilty 
plea, the judge sets a date for trial. Felony accused, on the other hand, do not enter a plea at the initial 
appearance; judges in courts of limited jurisdiction are not authorized to accept pleas in felony cases. The 
judge informs the accused of the right to a preliminary hearing, explains the purpose of the preliminary 
hearing, and sets a date for the hearing.

Decisions regarding bail may be made at the initial appearance or at a bail hearing that is scheduled 
soon after the initial appearance. The judge must decide whether to release the accused on bail and, if so, 
the type and amount of bail to impose. When a judge concludes that an accused poses a significant risk of 
flight or of harm to others, bail is not granted. But if the accused’s failure to appear at trial is not a concern 
and he or she is not seen as dangerous, the accused may either be released on his or her own recognizance 
(i.e., without paying bail) or be required to pay monetary bail. Interestingly, there is no constitutional right 
to bail. The Eighth Amendment only provides that “excessive bail shall not be required.” This means that bail 
should be an amount that is not unreasonable but that will guarantee the defendant’s appearance at trial. In 
many jurisdictions, judges follow bail schedules, except in cases of serious or unusual offenses.
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The next step in the proceedings involves a determination that there is probable cause to hold the 
accused for trial—that is, a determination that there is sufficient evidence to support the charges filed 
against the accused. In about half the states, this is accomplished by a preliminary hearing in which a 
lower court judge assesses the evidence presented by the prosecutor and decides whether there is enough 
evidence to merit a trial. According to one Supreme Court decision, the purpose of the preliminary hearing 
is to prevent “hasty, malicious, improvident, and oppressive prosecutions” and to ensure that “there are 
substantial grounds upon which a prosecution may be based” (Thies v. State, 1922, p. 103). In the federal 
system and the rest of the states, the probable cause determination is made by the grand jury on the basis 
of evidence presented by the prosecutor. If the grand jury believes that there is sufficient evidence to hold 
the defendant for trial, the jurors return an indictment (also called a true bill); if the grand jury does not 
believe that the evidence is adequate, the jurors return a no bill.

After the judge at the preliminary hearing or the grand jury decides that there is sufficient evidence to 
proceed with the case, the defendant is arraigned. The purpose of arraignment is to formally notify the 
defendant of the charge or charges and to ask the defendant to enter a plea. The defendant enters one of 
three pleas at this stage: guilty, not guilty, or nolo contendere. The first two are self-explanatory. A plea of 
nolo contendere means “I do not desire to contest the action.” This plea resembles a guilty plea but is differ-
ent in one important respect: It cannot be used against the defendant in any later civil litigation arising from 
the acts that gave rise to the initial criminal charge. Also, a plea of nolo contendere means that the defendant 
does not admit to the crime. A guilty plea, by contrast, requires that the defendant admit and explain 
(known as allocution) what happened.

The last significant step leading up to trial, or adjudication, is discovery and suppression. Discovery is 
the process by which both parties to the case learn of the evidence the opposing side will use at trial. Rule 16 
of the Federal Rules of Evidence provides, for example, that the defendant may, on request, discover from 
the prosecution

any written statements or transcriptions of oral statements made by the defendant that are in the 
prosecution’s possession; (2) the defendant’s prior criminal record; and (3) documents, photo-
graphs, tangible items, results from physical and mental evaluations, as well as other forms of real 
evidence considered material to the prosecution’s case. (Legal Information Institute, Cornell Law 
School, 2007)

There is considerable variation among the states in the types of information that are discoverable by the 
defense and the prosecution. In some states, only the defendant’s statements and physical evidence need be 
disclosed to the defense; in other states, there is a presumption that the prosecutor, with only narrow excep-
tions, will disclose most of the evidence against the defendant. According to the Supreme Court’s decision 
in Brady v. Maryland (1970), prosecutors are not allowed to conceal exculpatory evidence, which is evidence 
tending to show that the defendant is innocent. Some states also require reciprocal discovery; that is, the 
defense is required to turn over certain types of evidence to the prosecutor. Generally, the defense is required 
to notify the prosecutor if the defendant is going to enter an insanity plea or use an alibi defense; in the 
latter situation, the defense may have to provide a list of witnesses who will support the alibi defense so that 
the state can be prepared to cross-examine them.

Evidence that the prosecution hopes to present must have been secured within the limits of the 
Constitution. According to the exclusionary rule, evidence that is wrongfully obtained, such as through an 
unconstitutional search, is not admissible at trial. This rule stems from Weeks v. United States (1914), in 
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which the Supreme Court held that papers seized following a search that was in violation of the Fourth 
Amendment should have been returned rather than used in a criminal trial against the petitioner. Then, in 
Mapp v. Ohio (1961), the Supreme Court made the rule binding on the states through the due process clause 
of the Fourteenth Amendment (in contrast, Weeks was only binding on the federal courts). The Court 
offered the following reasoning for the exclusionary rule:

The criminal goes free, if he must, but it is the law that sets him free. Nothing can destroy a govern-
ment more quickly than its failure to observe its own law, or worse, its disregard of the charter of 
its own existence. (Elkins v. United States, 364 U.S. 206, 1960, p. 222)

The exclusionary rule is highly controversial. Opponents claim that it prevents the prosecution from 
using reliable and valid evidence and ensures that at least some guilty persons go free as a result of legal 
“technicalities.” Supporters counter that the rule is needed to deter police misconduct and protect citizens 
against unreasonable searches and seizures.

The Supreme Court created several exceptions to the exclusionary rule. For instance, good faith mistakes 
do not necessarily result in the exclusion of evidence. An example of this would be a situation in which the 
judge issuing a search warrant made a minor, technical error but the police officer executing the warrant 
thought that it was valid (i.e., he acted in good faith); in all likelihood, the evidence discovered would not be 
suppressed. Likewise, if the evidence is turned over to authorities by an independent source not connected with 
the police, it is likely to be admitted. Another exception to the exclusionary rule is the inevitable discovery 
doctrine.5 It holds that evidence obtained as a result of an unlawful search or seizure is admissible in court if it 
can be established that normal police investigation would have inevitably led to the discovery of the evidence.

Plea Bargaining

Most criminal cases do not go on to the next stage—trial and adjudication. As noted earlier, more than 90% 
of defendants charged with felonies in state and federal courts plead guilty. Many, but not all, of these guilty 
pleas result from plea bargaining between prosecutors and defense attorneys. This happens in two ways. 
One is by charge bargaining, in which the prosecutor offers to reduce the severity of the charges or the 
number of counts in exchange for a guilty plea. For example, the prosecutor might agree to reduce the charge 
from first-degree sexual assault to second-degree sexual assault or from robbery to attempted robbery. If 
the defendant is facing multiple counts of burglary, the prosecutor might agree to drop all but one of the 
counts. The second type of plea bargaining is sentence bargaining, in which the prosecutor agrees to recom-
mend leniency at the sentencing stage.

Plea bargaining is both necessary and controversial. It is necessary because there are not enough 
resources for every offender to be tried by a jury. Perhaps more important, in most criminal cases, the 
evidence of the defendant’s guilt is overwhelming, and, thus, a trial would be nearly pointless. Consequently, 
trials tend to be more common in cases involving relatively serious crimes or when the facts are clearly in 
dispute. At the same time, plea bargaining has been criticized for undercutting the constitutional protec-
tions afforded those charged with crime, including the right to a trial by jury. Critics also charge that the 
prevalence of plea bargaining may pressure innocent defendants to plead guilty or, conversely, may allow 
the guilty to escape punishment for crimes they did commit.

5The inevitable discovery doctrine was established in Nix v. Williams 467 U.S. 431 (1984).
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Trial and Adjudication

After the defendant is arraigned and enters a plea of not guilty, the trial takes place. Trials can be either jury 
trials or bench trials. In a bench trial, the judge presiding over the case decides whether the defendant is to 
be held accountable for the crime in question. Criminal trials usually proceed in either three (bench trials) 
or four (jury trials) stages. If the defendant is to be tried by a jury, the first step is the selection of the jurors 
to try the case. After the members of the jury have been sworn in, the prosecution and defense present their 
opening statements. This is when both sides lay out the arguments they will make. Each side then puts on 
its case and calls witnesses as needed. Witnesses are first questioned by the party calling them (e.g., pros-
ecution witnesses are questioned first by the prosecutor). This is known as direct examination. Then each 
witness is questioned by the opposing side, a process known as cross-examination. Sometimes there is even 
redirect and recross-examination, if circumstances warrant. After the prosecution and defense present their 
cases, they make their closing arguments. This is when both parties summarize their arguments and 
attempt to convince the judge or jury to decide in their favor.

During the course of a criminal trial, both the prosecutor and defense attorney must follow elaborate 
rules of evidence. Such rules govern everything from the questioning of witnesses to the presentation of 
evidence. Even the results of scientific tests (e.g., DNA) must conform to rules of evidence:

Evidence law is intended to ensure that jurors hear or see only the information that is both relevant 
and competent. Relevant evidence is evidence that pertains to the matter at hand that has some 
bearing on the trial. For example, evidence about a defendant’s feelings about the murder victim 
might be useful in explaining why the defendant killed (or did not kill) the victim. Competent 
evidence is evidence that is in a form the jury is permitted to hear or see. For example, hearsay 
evidence is sometimes deemed incompetent because it lacks reliability. (Worrall & Hemmens, 
2005, p. 24)

It is important to note that the rules of evidence are not the same as trial procedure. The order of events 
at a criminal trial is quite distinct from the types and forms of evidence introduced at a criminal trial—and 
the rules for doing so.

Once the trial is over, the judge or jury begins deliberations. Jury deliberations can proceed quickly or 
be drawn out, depending on the nature of the case and how convincing the defense and prosecution argu-
ments were. Jury voting requirements vary by state and by the nature of the offense. Juries also vary in size.6 
All federal criminal cases use a 12-person jury, and federal statutes require unanimity in criminal cases 
tried in federal court. The situation is more complicated in the state courts. The Supreme Court has held that 
the Sixth Amendment does not require juries in criminal cases to be the traditional size of 12 persons. Juries 
cannot, however, consist of fewer than six persons (Williams v. Florida, 1970). Many states use smaller juries 
for misdemeanor cases, but only a few allow juries of fewer than 12 members for felony trials. The Supreme 
Court also held that guilty verdicts from 6-person juries must be unanimous, but those from 12-person 
juries need not be (9 votes is constitutionally permissible; Apodaca v. Oregon, 1972). All states except 
Louisiana and Oregon require unanimous verdicts in felony cases, and only Oregon permits a nonunani-
mous verdict in misdemeanor cases.

6For a discussion of jury size and unanimity requirements in state courts, see Bureau of Justice Statistics (2006b, Table 42).
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Sentencing and Appeals

After a guilty verdict has been returned or a defendant has entered a guilty or nolo contendere plea, 
sentencing takes place. Sentencing usually takes place at a separate, post-trial hearing. There are several 
types of sentences that can be handed down. Among the most common, especially in misdemeanor cases, 
are fines and probation. A straight probation sentence does not entail confinement in jail or prison. 
Rather, the judge imposes a set of conditions agreed to by the offender, who is then released into the 
community. The court retains control over the offender while he or she is on probation; if the conditions 
of probation are violated, the judge can modify the conditions or revoke probation and sentence the 
offender to jail or prison.

Offenders convicted of misdemeanors or felonies also can be sentenced to jail or prison. Although there 
are some exceptions, offenders sentenced to jail typically serve up to 12 months. Offenders sentenced to 
prison can serve sentences that range from one or two years to life in prison, with or without the possibility 
of parole. In 2006, 73% of all felons convicted in state courts in large urban jurisdictions were sentenced 
to a period of confinement—40% to state prisons and 33% to local jails. The average jail sentence was 
6 months and the average prison sentence was 49 months (Bureau of Justice Statistics, 2010). Among 
offenders convicted in federal courts in the 2006 fiscal year, 88.6% were sentenced to prison, and the average 
prison sentence was 51.8 months (United States Sentencing Commission, 2007, Tables 12 and 13). For some 
offenses, a prison sentence is not simply an option; rather, it is required. All jurisdictions in the United States 
now have laws that prescribe mandatory terms of incarceration for selected crimes—especially crimes 
involving the use of a deadly weapon and serious drug offenses—or for offenders convicted under repeat 
or habitual offender statutes.

Assuming an offender is convicted, and further assuming that he or she is sent to prison, an appeal may 
be filed. Appeals come in two varieties: automatic (also known as appeals of right) and discretionary. 
Automatic appeals are granted to the defendant by law. Nearly every criminal conviction carries with it the 
right to make one of these automatic appeals; the court to which the case is appealed must hear the case and 
make a ruling. Discretionary appeals can be filed on countless occasions, but it is up to the reviewing court 
to decide whether it wants to hear the appeal. Insofar as there are fewer appellate courts than there are trial 
courts, far fewer discretionary appeals are heard than are filed. When appeals are not heard, and when 
defendants have exhausted all appellate remedies, the U.S. Constitution (see U.S. Const., Art. I Section 9, 
clause 2) extends defendants the right to habeas corpus. Habeas corpus—which literally means “you have 
the body”—gives prisoners a means of challenging the constitutionality of their confinement.

The habeas corpus process begins when the offender petitions the U.S. Supreme Court or one of the 
federal district courts and asks the court to issue a writ of habeas corpus. Then, if the court decides to 
issue the writ, the petitioner is brought before the court so the constitutionality of his or her confinement 
can be reviewed. Of importance to note, the Constitution permits prisoners to petition the federal courts 
for habeas review, but that does not guarantee a hearing. Also, habeas corpus has been significantly 
restricted in this country, thanks in large part to the Antiterrorism and Effective Death Penalty Act 
(AEDPA) of 1996, which was passed after the Oklahoma City bombing of 1995. The AEDPA limits the 
time period in which the inmate can file an appeal to either six months or one year, depending on 
whether the inmate was represented by counsel for postconviction proceedings (a time limit of six 
months) or not (a time limit of one year). The AEDPA also restricts successive habeas corpus petitions. 
It states that a “claim presented in a second or successive habeas corpus application shall be dismissed” 
(28 U.S.C.A. Section 2244[b][1]).
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y  Decision Making
It is one thing to examine basic court structure and procedure and to learn the roles of various courtroom 
actors. It is quite another to examine the reality of decision making in the criminal court system. As research 
conducted by social scientists and legal scholars clearly reveals, the operation of the system does not always 
comport with the idealized image of courts as arenas where the adversarial process plays out and where 
justice is blind.

The Equal Protection Clause of the Fourteenth Amendment to the Constitution states that “no state 
shall . . . deny to any person within its jurisdiction the equal protection of the laws.” Furthermore, the Fifth 
and Fourteenth Amendments provide that “no person shall be . . . deprived of life, liberty, or property, with-
out due process of law.” Applied to the criminal court system, these provisions mean that similarly situated 
offenders should be treated the same and that all offenders should be processed similarly, regardless of the 
nature of the offense of which they are accused or for which they have been convicted. This suggests that 
every person accused of a crime gets his or her day in court and benefits—no matter who he or she is or 
what he or she did—from the same adversarial criminal process. In reality, the system works very differ-
ently. Neither cases nor offenders are treated equally. Sometimes this is intentional and justifiable, as when 
jury trials are available to some types of defendants but not to others or when the type of prosecution 
(vertical or horizontal) depends on the type of case being adjudicated. Other times, differential treatment 
of offenders and cases is unintentional (or at least less intentional) and not justifiable, as when the severity 
of the sentence depends on whether the offender is a man or a woman or whether the victim is white or 
African American. Either way, it is clear that the criminal court system does not always operate according to 
the “law on the books.”

The Wedding Cake

A simple viewing of the evening news or reading of the local paper makes it clear that not all offenders and 
not all crimes are treated equally. Consider what happens when a celebrity or other high-profile offender is 
arrested for a serious crime. There is a lengthy jury selection process, a drawn-out trial, and extensive (and 
expensive) work by the attorneys on both sides. For example, when O. J. Simpson, the actor and former 
professional football player, was accused of killing his wife, Nicole Brown Simpson, and Ronald Goldman, 
the preliminary hearing lasted six days, jury selection took more than two months, and the trial itself went 
on for more than a year. At the opposite extreme are the millions of cases involving unknown suspects who 
commit minor crimes. For these cases, the system operates more like a factory “where defendants are pro-
cessed like so many sausages” (Downie, 1971, p. 33). The routine case is disposed of quickly and expedi-
tiously in an effort to make room for the next case on the assembly line. In short, the seriousness of the 
offense—and the person allegedly responsible—can do a great deal to shape the way a case will be handled.

In their book The Roots of Justice, Lawrence Friedman and Robert Percival (1981) adopted a wedding 
cake metaphor to describe the variations in the treatment of criminal offenders and their cases. They 
argued that there is no criminal justice “system.” Rather, there are several systems layered on top of one 
another that function simultaneously. The big bottom layer of the wedding cake, in their view, is composed 
of the vast majority of criminal cases: the misdemeanors. In the middle, smaller layer, are the routine felony 
cases. The top layer consists of a much smaller number of especially serious crimes and crimes committed 
by highly visible people. Shortly after The Roots of Justice was published, Gottfredson and Gottfredson pub-
lished Decision Making in Criminal Justice (1988), in which they argued that the middle layer of the wedding 
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cake actually consists of two layers of felonies. In their view, serious crimes committed by repeat offenders 
and crimes against strangers fall into one layer, and other felonies fall into another.

The point of the wedding cake metaphor is not simply to illustrate that there are far more misdemean-
ors and not-so-serious felonies than there are celebrated cases. It also illustrates the treatment of such cases. 
Because there are so many misdemeanors relative to other types of crime, it is in the interest of the criminal 
justice system to dispose of these cases quickly and efficiently. Likewise, most felony cases are disposed 
of administratively and, in the words of Friedman and Percival (1981), with a “profound sense of routine” 
(p. 312). In contrast, the highly publicized and celebrated cases that make up the top layer of the wedding 
cake are handled in a way that resembles more closely the adversarial ideal.

The Courtroom Workgroup

The popular view of the criminal court system is that of an adversarial system in which the prosecutor and 
the defense battle it out before an impartial jury, with the judge sitting as a neutral arbitrator to ensure that 
each side follows the established rules. This “traditional legal metaphor” also holds that “Courts, judges and 
attorneys provide the setting and the personnel who simply apply the law to specific circumstances (cases) 
that arise” (Eisenstein et al., 1988, p. 5). This idealized version of what goes on in criminal court does not 
reflect the reality of the decision-making process. As Eisenstein and his colleagues noted, the traditional 
legal metaphor is a “poor tool to employ in trying to understand courts” (p. 7).

A more realistic view of the criminal court system is that it is a system in which the members of the 
courtroom workgroup or the courthouse community cooperate to process cases as expeditiously as pos-
sible. According to this view, judges, prosecutors, and defense attorneys work together, day after day, to move 
cases through the court system quickly and efficiently. Walker (2001) described the realities of the court-
room workgroup in this way:

Working together every day, members of the courtroom work group reach a general consensus 
about how different kinds of cases should be handled. This involves shared understanding about 
how much cases are “worth.” There are “heavy” cases (that is, serious violent crimes) and “garbage” 
cases (relatively minor theft). This valuation allows them to move cases along quickly. Conflict 
between prosecution and defense is the exception rather than the rule. Although in theory we have 
an adversarial process, in which truth is to be determined through conflict between prosecution 
and defense, the reality is that an administrative system is in effect, with a high degree of consensus 
and cooperation. (p. 53)

As Walker (2001) noted, the system is characterized by consensus and cooperation rather than conflict. 
This ensures that there will be a measure of predictability about outcomes as each case is shepherded 
through the system. If one asked a judge, a prosecutor, and a defense attorney from the same courthouse to 
predict what would happen to a defendant with a particular criminal history and who allegedly committed 
a particular offense, all of them would generally agree about the outcome of the case. There would be con-
sensus about whether the case would result in a plea bargain or a trial and about the appropriate sentence. 
The point is that there is a degree of predictability to the criminal court process. There has to be. If the 
outcome of every case were totally unpredictable—if prosecutors, defense attorneys, and judges could not 
work together to process the heavy caseloads found in most large jurisdictions—the wheels of justice would 
grind to a halt.
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Summary

This introduction to the criminal court system has provided a basic overview of the structure and organiza-
tion of federal and state courts and the processing of criminal cases. There are many issues that we are 
unable to cover in this chapter and others that we introduced only briefly. For example, we did not describe 
sentencing policies and practices or plea bargaining in any detail, and we did not discuss the emergence of 
problem-solving courts, therapeutic jurisprudence, and restorative justice. Similarly, we did not examine 
such things as habeas corpus reform, jury decision making, or victim participation in the criminal process. 
These and other topics are discussed in subsequent sections of the book.

y  Overview of the Book
Our purpose in writing this book is to provide an alternative to the typical introductory criminal courts 
textbook. This book is an alternative in the sense that it covers all of the relevant subject matter in the section 
introductions but also includes carefully selected readings that highlight the issues with which court 
researchers are currently grappling. Each section introduction is followed by a set of edited readings; some of 
the technical material has been removed, as have most of the explanatory footnotes. This book, in other 
words, is a hybrid; it combines the best features of a courts textbook and a courts reader into a single resource.

This book is organized into nine sections, including this introductory section, which provides an over-
view of the types of courts and examines their day-to-day operation. The second section discusses the 
emergence of the modern court system and focuses on the role of the courts in the criminal justice system. 
The third section discusses the roles played by prosecutors and defense attorneys, and in Section IV the 
focus shifts to judges and jurors. Sections V and VI build on the discussion of the decision-making process 
presented in this chapter and examine issues such as charging, plea bargaining, jury selection, the operation 
of the courtroom workgroup, and local legal culture. Section VII covers important sentencing issues, includ-
ing factors that affect sentencing and the relative effectiveness of certain sentencing strategies. Section VIII 
takes readers beyond sentencing and conviction by looking at both appellate and habeas corpus issues. 
Finally, Section IX looks at specialized courts, particularly drug courts and domestic violence courts. It also 
includes recent studies on therapeutic jurisprudence and restorative justice practices.
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D I S C U S S I O N  Q U E S T I O N S

 1. Consider the court of last resort (i.e., supreme court or superior court) in your state. What types of jurisdic-
tion does this court have?

 2. How does the structure of the federal court system reflect debate over the power of the federal government 
vis-à-vis the power of the states?

 3. What types of cases do the federal courts (trial and appellate) hear? What determines whether a criminal 
case will be tried in state or federal court?

 4. Defense attorneys who lose in court often say, “We are going to take this case all the way to the U.S. Supreme 
Court.” Is this a realistic option? Why or why not?

 5. Why is it difficult to describe the structure of the state court system?

 6. Who are the members of the courtroom workgroup? What role does each member play in the criminal court 
system?

 7. What is the difference between horizontal and vertical prosecution? What types of cases would be most 
likely to be prosecuted vertically?

 8. How has the Supreme Court expanded the defendant’s right to counsel in a criminal case?

 9. How can judges be removed from office? Are these procedures an effective check on judicial behavior? Why 
or why not?

 10. Tom Smith has been arrested for armed robbery, a felony offense. Outline the steps his case will follow as it 
proceeds through the state court system. Where on the “criminal justice wedding cake” would you find his case?
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